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TO THE 


FIRST EDITION. 


3 a * = 22 


HEN we reflect upon the numbers 
whoſe chief employment is be- 

fore the Supreme Court, and, at the ſame 
time, conſider the unwearied attention 
neceſſarily required, before, by frafice 
alone, they can attain a competent know-ẽ - 
ledge of thoſe regulations by which their | 
buſineſs muſt be conducted, it becomes 
matter of ſurpriſe that there is not any 
book now to be found, which can lighten, 
in any degree, fo laborious a ſtudy. 

A For independently of the conſideration, 
that the laſt Treatiſe on this ſubject is 
wholly out of print, and without detract- 
ing from the merit of an author, whoſe 
general outlines we profeſs to have follow- . 
ed, it is yet ſufficiently obvious, that a 
book, compoſed more than twenty n © 

IS, 


Iv 1 R ET ACE 


of leſs than half that period. 97 


practice and great abilities, referring 
themfelves daily, in matters of form, to 


ago, could give but little Alllkeenee with 
regard to forms, almoſt one half of which 
have been entirely changed, in te coy | 


+ 
— 


8 


It is the intention, — 5 the 
following ſheets to ſupply that want as 
far as poſſible. And though a work of 
this nature muſt needs be principally cal- 
culated for the young and inexperienced, 
vet thoſe of the longeſt experience and 
the beſt employment will perhaps find 
ſomewhat, among ſo great a variety of 


FF 


new regulations, which they may not 
have become acquainted with _—_ x 
the medium of practice. 458 ent 


To ſuch as are ſtudying with a view to 
the bar, or have recently engaged in that 
profeſſion, the preſent attempt, we flat- 


ter ourſelves, muſt prove worth notice. 
To thoſe of the profeſſion who are even 
of ſome ſtanding, a peruſal may be found 


not altogether unprofitable. | 
Indeed it is a matter ſomewhat ſur— 
prifing, to ſee counſel of conſiderable 


every clerk and afiuſtant in Court, If 


r FA C.. 1 


this proceeds from any opinion that poi nts 
of form are below their regard, no idea. 
can be more erroneous; fince that can 
never be unworthy of a lawyer which is 
allowed to be conducive to the further- 
ance of juſtice: and Form is an attend- 
ant ſo eſſentially neceſlary in every, court 
| of judicature, that, without her guid- 
ance, Juſtice berſelf would often, £9 , 
aſtray. [307 x5 
A work af: Es, W 3 muſt 
be allowed to be of ſome value, if exe- 
.cuted with a due degree of care and abi- 
lity. Whether the preſent attempt de- 
ſerves any ſuch praiſe, is left with the 


| reader to determine. 
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PREFACE 
, ; ro THE : 
| PRESENT EDITION. 
"HE many excellent regulations, cal- 
culated for repreſling groundleſs 
av: ſuits, and diſtributing juſtice to the 


11:0 MWeountry with due diſpatch, and at a rea- 
onable expence, which have been intro- 
317) Wouced into practice, ſince the Right Hon- 
Hurable Judge, now at the head of the 
e ourt, was called to the Bench, would 
ave rendered a ſecond impreſſion of this 
Vork neceſſary, even if the former had 


ot been diſpoſed of, a good many years 
ITO. 

The reception which that edition met 
with, has induced the author to be at 
onſiderable pains, not only in remark- 
ng the various alterations which the 
orms of procedure have fince under- 


 vare | 1 P R EFACE. 
| ; = | | . 5 * . ; 
gone, but alſo in extending and improv- 

ing the whole, both as to the plan of the 
work and the detail of its execution. 


It is hoped, therefore, that this Form 


of Proceſs, which was ſo favourably re- 
ceived in its original ſtate, will now be 
found greatly more deſerving of atten- 
tion. 8 


EDINBURGH, } 1 3 
1ſt Nov. 1799. 
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L | "HOUGH the anne melmiriſtration of wa St. David ll. 


tice was very early committed by the 
rown to ſtated judges, yet our kings continued 
exerciſe juriſdiftion in a variety of cauſes, by 
e advice, and with the concurrence of their 
duncil; particularly in thoſe where the rights 


gainſt ſentences of the ordinary judges. 


ames I. eſtabliſhed a new court, called the 
eſſion, to which the judicial powers formerly 


this caurt had no fixed time or place for ad- 

mniſtering juſtice, and were to meet only oc- 

aſionally, as his Majeſty ſhould appoint, it ſoon 

Ul into deſuetude ; and it was found neceflary 
& *: 


f the crown were concerned, and in complaints 


This practice being found ' inconvenient, 1428. c 65. 


eſted in the council were transferred. But 


bs 
= 3 
E . . 
. 
1 
100 ; 
"3+; 
3 
3 
1 T4 
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2 cage of Juſtice. 


415. 525 to * two ſeveral acts of parliament, anadting | 


1475 65. that all cauſes ſhould come firſt before the ſhe. 


riffs, ſtewarts, bailies, and other judges ordina. 


ry; and if they neglected to do juſtice, or ad. 
miniſtered it partially, that the party aggrieved 
_ ſhould apply to the king and council. 
| _ Notwithſtanding theſe ſtatutes, ordaining all 


cauſes to be firſt carried before the ordinary 
judges, the practice ſeems ſtill to have conti! 


nued, of bringing proceſſes before the king and 
council in the firſt inſtance. This gave occaſion 


1487. c. to another ſtatute, which declared, that no 
106. actions ſhould be determined by the king and 


council, excepting the king's own cauſes, and 
the actions and complaints of kirk men, widows 


orphans, and pupils, aQions of foreigners, and 


thoſe directed againſt officers of the law, either 

for not doing their duty in the execution o 

their offices, or where the officers themſelve 

were parties, { 

1503. e. 38 Some time thereafter it was enaQeed, that a 
council ſhould be choſen by the king, to {it 
continually in Edinburgh, or in ſuch othe: 

place. as his Majeſty ſhould appoint, to decid: 

in all civil cauſes as they happened to occur 
This was called the daily council; the judges ol 
which court were inveſted with the ſame 
powers that the Lords of Seſſion formerly had 


But neither was this court of long continu 
ance 3 the col juriſdiction which it e | 


College of Juice. 3 
eing very much limited: for which reaſon it 
as judged proper to erect a new court, whoſe 
riſdiction in civil matters might be univerſal 


d ſupreme. 
| This was effected by James V. who new mo- t537. e. 36 
elled the court of tife daily council, digni- 93 


> all ing it with the appellation of The College of 
nary ißſtice, and the judges with that of Senators. 
onti he judges were likewiſe ſtyled Lords of Coun- 
and! and Seſſion, having come in the place of the 


ncient ian and of the daily council, as alrea- 
y noticed ; and this appellation they ſtill re- 
ain in all their acts and decrees; _. 

The inſtitution of this court would ſeem to 
dave been in 1532, and not in 1537, as ſome- 
mes erroneouſly inferred from the later edi- 


ithei ions of the ſtatutes: See Erſkine's Inſt. B. 1. 
m o. 3. § 12. | | 
elve We learn from the act of inſtitution, that the 


ollege of Juſtice corifiſted not only of the 


hat a dges, but alſo of the advocates Or proc urators, 
0 fifhe clerks to the ſignet, and the macers and 
| ther ſervants of court. All theſe enjoy ſeveral 


aluable privileges which have been beſtowed 
n them by the Crown, and ratified in Parlia- 


nent from time to time, ſuch as an Exemption r539.c. 7 
1558. e. 39. 


ſame vom inferior juriſdid ĩons, and an immunity from 1679251 
had ayment of miniſters ſtipends, and of cuſtoms, i670. 
itinuWMWeauſeway mails, ſhore dues, and other impoſi. 


Ions on goods carried to or fram the city af 


4 Collage of Yale. 


Edinturghs Theſe privileges are, by an act 0 
ſederunt, extended to certain other perſons, as 


being intimately connected with the cps 4 offi 


Juſtice. en: 


8 a Thoſe hier; nk are now + intitled. to 


the privileges, are; 


The Lande of Seen, 
Advocates, _ 8 4770 Ha 
Clerks of ſeſſion, - 1 e e 
Clerks of the bills, | 
Writers to the ſignet, 1 
Depute clerks of Seſſion, and one ſubltitute fo 
,- regiſtrations in each office, 
Three depute clerks of the bills, 
Clerks of Exchequer, 
Directors of the chancery and their depurie, 
Two clerks of chancery, 
Writer to the privy ſeal and his 8 BY. 
Clerks of the general en of ſeiſins and 
hornings, : 
Macers of the ſeſſion, 
Keeper of the minute book, 
Keepers of the rolls of the 1 inner and the oute 
houſe, 
One actual ſervant (7. e. writing clerk) « of eacl 
Lord of Seſſion, 
One clerk of each advocate, | | 
Four extractors in each of the three offices q | 
the clerks of lcſhon,. . 


0) 


J% 


College of Juſtice. > i 
Two ſervants, or aſſiſtarits employed by the clerk 
regiſter in keeping the public ee 

eeper of the ſeſſion houſe, 

ont of the <p n. 


8, as 
ge: of 


d to 
And by the a eſtabliſhing chu Canis „ 
xchequer in Scotland, the barons and other 26.51. 
embers of that court are declared to have the 
lame privileges and immunities as the members 
pf the College of Juſtice ; excepting that they 
may be ſued before the Seffion in cauſes not 
TY ompetent to the court of exchequer. 
te fo 4 - * 
We now proceed to give a brief account of 
the ſeveral branches of the College of Juſtice, 
confining ourſelves chiefly to ſuch matters as 
ies, ¶ tend to elucidate the practice in proceedings 
before the court, that being the principal ob- 
8 ject of the preſent treatiſe. 
s an . 


GH 


en Of the Jud er. 


C Eeaci — — : 
BY the inſtitution of the court, the judges 3 

were to confiſt of ſeven churchmen and ſe- ee = 
ven laymen, with a preſident, beſides three or 


ices 0 


1 
He C —— 
— . — — og 2 
— ns — 
* - * 
N ? 


— cooeereecttordt nth oder os U 


1537. e. 3j. nated by the king. 


1587. c. 125 


1584. c. 


133. 


1640. c. 26. 


1661. c. 15. 


10 Geo 1. 


| c. 19. § 1. 


& 2. 


wihereof nine make a quorum ; and, in abſence 


is elected by the court to preſide for the time. 


the uſurpation, this incapacity is extended: to all 


6 College of Juſtice. 
four other lords of the great council, all nomi. 
The quorum is decla 
be ten, beſides the chancellor or prefident ; the 
chancellor, when preſent, always to. preſide : 
but it appears that the practice ſoon after had 
reduced the quorum to nine ordinary lords. 
As the appointmient of churchmen to places 
of civil juriſdiction was found to call off their 
attention too much from their clerical functions, 
an act was paſſed, declaring parochial miniſters 
incapable of holding any office in the college of 
juſtice ; and by a poſterior act, paſſed during 


churchmen whatever. The latter ftatute was 
annulled by the reſcifſory act of Charles II.; 
but this notwithſtanding, no clergyman has 
ſince that period been admitted to the bench. 

The office of chancellor of Scotlarid was ſup- 
preſſed at the Union; and the nomiriation of 
extraordinary Lords has been fince taken ny 
by ſpecial ſtatute; 

At preſent the court cop ſts * a oreſideri 
and fourteen ordinary judges, all laymen ; 


of the lord preſident, one of the ordinary judges 


The judge, who is lord juſtice clerk in the 
criminal court, retains the ſame title in the 
court of ſeſſion. The other judges are deſigned 
by their eftates, if landed men; otherways they 


omi: Merain their uſual ſurnames; and they all take 
ed tof&1ace on the bench according to the priority of 
heir admiſſion as judges, without regard to their 
lignity by birth or office in the ſtate, except 
he lord juſtice clerk, who is allowed to wy at 
he preſident's right hand. | . 
Befogs. the Reſtoration the right of naming 
> judges was fometimes claimed by the par- 

zament; and the court acquired right, by ſpe- 
al ſtatute, to elect their own preſident, and .,. 
lſo to reject the perſon preſented by the june 1593. 
ring for ſupplying any vacancy on the bench. 
But fince.the above-mentioned period the no- 
nination of the judges has remained ſolely with 
he crown, who appoints them for life; and, 
hough the court may remonſtrate, if a Penn 
hey think improper be preſented, yet the 
dower of rejecting him is now taken away, and i Geo. [. 
hey muſt receive him if the king inſiſt upon it.” Sh 

No perſon can be admitted a judge in this _— 
ourt till he be twenty-five years of age at leaſt ; 
nd by the treaty of union he muſt have d a Art. 19. 
$ an advocate or a principal clerk of ſeſſion for 
ve years, or as a writer to the ſignet for ten; 
nd in the caſe of a writer to the ſignet, he muſt 
Indergo the ordinary trials on the Roman law, 
nd be found eee two years n he can 
e named. 
On a vacancy in the beneh, a ate 18 
jamed in a letter from his majeſty directed to 
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1568. c. 13. conſanguinity; as alſo in the cauſe of an uncle or 


Jan. 1759: this footing, that had thoſe declinatures been 


8 , College of Justice. 


the judges, requiring them to take trial of his 
qualifications, and admit him; the form offi 

which trial is fixed by act of ſederunt 37ſt July 

1674. | E 

In order to preſerve : a ſtrict rectitude in their 

x54. c. deciſions, the lords are prohibited from judging 
PR in the cauſes of their near relations, ſuch as fa. 
ther, brother, or ſon, whether by affinity or 


nephew by conſanguinity, though that relation 1 

A. 5. 28th by affinity has been declared to be no ground 
FE declinature. It has likewiſe been decided 
Tag 1344, that relation to the partners of a banking com. 

uly 1774. . 5 

pany founds not a declinature; nor the circum. 

ſtance of the judges being heritors in a burgh, 

— 224 in a queſtion where ſuch burgh is a party; upon 


ſuſtained, there would not have remained a quo 
rum of the lords to determine the cauſe. 
The juriſdiction of the court extends to all 
civil actions, either originally, or by way of re. 
view. Of the firſt claſs, ſome are appropriate 
to this ſupreme court excluſively, becauſe ol 
their intricacy or uncommon importance ; ſuch 
as declarators, and competitions of heritabl 
rights, judicial ſales of the eſtates of bankrupt 
and of minors, reſtitutions of minors, reduc 
tions, and all other reſciſſory actions, proving 
of the tenor, ceſſiones bonorum. | 


5 he ſeſſion can judge only oO way of review) 


we, 
— 


__, n__— 
. in cauſes proceeding on brieves iſſuing from 
hancery, all brieves being directed to inferior 
udges ; 2dly, in maritime and confiſtorial cauſes, 
which muſt be carried, in the firſt inſtance, be- 


of his 
m of 


Juby 


their ore the judge admiral or the commiſſaries. 
dging In all civil cauſes, not particularly appro- 
as fa. MPriated to inferior judges as above- mentioned, 


e ſeſſion has a concurrent juriſdiction, even 

In the firſt inſtance; with that of the judge or- 
linary; and it can ſet aſide the ſentences of all 

ferior courts, unleſs where that power is taken 

way by ſpecial ſtatute. 

This court likewiſe nes cognizance of ſun- 

ry criminal matters, upon one or other of the 
olowing grounds: /, by the force of ſtatute; St 1 


ity or 
cle or 
lation 
round} 
ecided 
com - 
rcum.- 
burgh, 


upon s in contravention of lawburrows; deforce- . 
been nent, and breach of arreſtment; fraudulent 1725 7 
a quoWankruptey ; wrongous aura ; perjury 1855. c. 47. 


and ſubornation of witnefles : 24/y, Where the 
rime is of ſuch a nature, that the ſummary 
proceedings of the juſticiary, whoſe diets are 
peremptory, will not admit of the evidence be- 
g brought before that court; ſuch generally 
s the crime of falſehood or forgery, when the 
proof cannot be brought in the direct manner, 
dy the teſtimonies of the writer and inſtrumen- 
ary witneſſes. If the crime, however, de- 
1nd a capital puniſhment, it cannot be in- 
Wiicted by the ſeſſion. The criminal muſt be 
emitted to the juſticiary after proof is led, in 
| B 72 


to all 
of re. 
priatet 
uſe ot 
ſuch 
ritabl 
\krupt: 
reduc 
roving 


review. | 


— 


8 College of Fuſtice. 
manner to be afterwards particularly pointed 
out. 3dly, Such criminal juriſdiction takes 
place when the erime is neceſſarily connected 
with a civil queſtion depending in court; for 
inſtance, when forgery is proponed as the ground 
for reducing a deed. 4thlp, The juriſdiction of 
the ſeſſion extends to all actions, upon crime: 
or delicts, when purſued ad civilem fectum on. 
ly. On this ground, action is ſuſtamed upon 
ſcandal or verbal injury, to the effect of award. 
ing damages to the private party; and upon a 
battery pendente lite, for having the penalty, c 
the loſs of his cauſe, inflicted on the aggreſſor. 
kde judges have alſo a power, as already ob- 
ſerved, to decide upon the entedech of inferior 
courts, and on ſpecial grounds to review even 
1537. ca. their own. They are empowered by ſtatute 
N 1540, c. ; | | { 
to regulate the manner of their own proceed. 
ings, And there is inherent in the court: 
nabile Hcium, in virtue of which it exerciſes 
juriſdiction in caſes not provided for by poſitive 
law. 
Fhe court exerciſes alſo ſome minifteria 
powers; ſuch as appointing magiſtrates and 0 
ther officers of the law, upon the death or in 
capacity of the ſtated officers, to act by ſpeci 
commulion, * others be nommated in dut 
courſe. 
Enn Tue period of the winter ſeſſion is from tht 
Dec. 1601. x2th of November to the 11th of March; that) 


A. S. 6th 
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the preſident, in preſence of a quorum of the | 
lords fitting in Jud gment ; and accordingly his 
lordſhip annexes always to his ſubſcription L 
I. P. D. i. e. In praſentia dominorum. | 

The fixed hour of meeting is ten o'clock ; ex- 


1 4 cept on the four laſt ſederunt days of the win. 
5 15 34. ter ſeſſion, and the two laſt ſederunt days of the 


ſummer ſeſſion, upon which the Court is appoint: 


ed to meet preciſely at nine. The practice of 
the Court, however, is to meet at a quarter paſt 
ten; except on a preſs of buſineſs, when their 
lordſhips meet at ſuch earlier hour as occaſion 
may require: intimation. of which is put upon 
the walls of the 1 inner r and outer _ the day 
preceding. 

In the outer-houſe, all the judges, except the 
lord preſident, fit by turns, weekly, for hear. 
ing and determining cauſes in the firſt inſtance. 
Their decrees are ſubject to the review of the 


Whole Jords, providing application be made by 


the party within the time fixed by the rules of 
Court ; otherwiſe they become final, and are 
held to be decrees of the whole Court, in the 
ſame manner as if pronounced by the lords | in 
the inner- houſe. 

© By the act, 1693, c. 19, a diſcretionary power 
is lodged in the Court, of regulating the ſuc- 
ceſſion of. the judges in the outer-houſe, upon 
all neceflary occaſions ; in conſequence of which, 
the lords have ſometimes authoriſed the ſame 


Judge. 13 
dinary to fit two weeks ſucceſſively ; when, 4. 8. 3 


f the 
ly his inſtance, his lordſhip was prevented by buſi- Ju 1767. 
ption s in the inner- houſe, from attending, during 


s own week, to the onter-houſe cauſes which 
ght then to have come before him, as happen- 

at the time the Douglas cauſe was adviſing, 

hen the attendance of the whole judges was 
quired in the inner-houſe; or, when the or- 
1ary of the week was excuſed fer abſence, 

ey have appointed another ordinary to call ag Dec. 
s roll, and make avizandum with the cauſes aps 
the abſent judge. 

The roll of outer-houſe . is delivered, at 

ze meeting of the inner- houſe, each Tueſday 
orning, by the lord preſident to the ordinary 

r the week, who immediately takes his ſeat, 

d begins to hear cauſes accordingly. On the 
bſequent days of the week, his rain comes 
the bench at ten o'clock. 

The ordinary judges alſo, by turns weekly, 
viſe all bills of ſuſpenſion and advocation, and 
ſo common bills, praying warrants for ſum- 
zonſes and ſummary diligence. The judge 
iciating in this department is called the Lord 


rdinary on the bills: and the duties of it re. 0 8. 25th 
ec. 1708. 


power ire attendance in time of vacation, at leaſt on 

> ſuc-{Mueldays and Thurſdays, as en as during the 
upon ting of the Court. 

vinch wy che preſent practice, the TO who fits 
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as ardinary 1n the outer-houſe, officiates for th 
lame week as lord ordinary on the bills. 
Two of the judges alſo are appointed week) 
by turns to attend the examination of witneſſe 
Theſe are called the Ordinaries on oaths and wii 
neſſes; and they judge in all queſtions relating 
to the taking of proots; ſuch as objections t 
witneſſes, and the propriety of queſtions put t 
them. + 

A. S. 1ſt One of the ordinary judges i is alſo appointe 
e weekly by turns, to audit and prepare proceſſ 
in which proofs have been taken, and to repo 
a ſtate thereof in writing to the Court. Th 
judge ſo officiating is called he e on con 
cluded cauſes. 
The ſentences of all theſe Slice are ſuh 
ject to the review of the Court. The order d 
rotation, by which they ſucceed each other i 
their reſpective duties, is ſpecially determine 
by acts of ſederunt, 5th June 1771, and 8ti 
Auguſt 1789, to be afterwards more nenn 

ly taken notice of. 
In order more effectually to inſure. obedience 
to the appointments of the judges, regarding the 
giving in of papers, or the fulfilling of interlc 
cutory ſentences, which may be found neceſ 
ſary in the courſe of the proceedings, the 
Lordſhips are in uſe to impoſe fines or amand; 
—26thFcb, upon the parties, to be forfeited in caſe of non 
7% compliance. Theſe fines, whether impoſed i 
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Clerks and other Officers. "i | 
> inner-houſe, the outer-houſe, or the bill. 2 
amber, are entered in books kept by the 
cipal clerks, the depute clerks, the keeper 
the inner-houſe rolls, and clerks to the bills 
pectively, who pay over the fines to the col- 
or of the poor's funds, from time to time, 
received by them. And with regard to ſuch 
are not paid agreeably to the appointment of 
e judges, the colleQor is authoriſed to levy 


for thy 


Week! 
tneſſe 
2nd wil 
relating 
tions t 
3 put t 


pointe ſame, by virtue of captions or warrants, 
roceſſe ich the Lord Ordinary officiating on the bills 


) repoſ i directed to iſſue, upon the collector's applica- 
. Thin to that effect. When any paper or writ- 
on cu is ordained to be given in, within a limited 


e, under an amand, the clerks cannot re- 
ive the ſame thereafter without the amand, 
leſs it be remitted by the judge who impoſed 
and an entry to that purpoſe made in the 
erk's book, and ſigned by his Lordſhip. 


are ſub 
order 0 
ther u 
rminei 
und 8th 
ticular 
edience CHA P. II. 
ing the 
interlc 
| necel 
s, the 
amandi 
of non4 


oſed un} 


Of the Clerks and other Officers of Court. 


HE principal Clerks are 6x in number. 
Their duty is to attend the Lords in the in- 


r houſe, and to write out the /ederunt and all f. S. 17th 
8 | June 1592. 


is cee , dee. 
che acts and decrees of Court. They are ap- 


oj pointed by the King; muſt be qualified for their 


office in terms of the act of regulations 1695 
5 10. and before their admiſſion muſt under. 
go a trial, the form of which is laid down by 
act of ſederunt, ad June 1697. 

There are alſo fix deputy clerks, whe: act by 
commiſſion from the principal clerks, and at- 
tend the buſineſs in the outer houſe. 

The clerks have three diſtinct offices or ſuits 
of apartments in the regiſter-office, where they 
keep their papers. In each of theſe there are 
two principal and two depute clerks, beſides 
ſeveral extractors, commonly fix or eight, who 
are employed in extracting the decrees and ſen- 
tences of the Court; which extracts muſt be 
ſigned by one of the principal clerks. 

Subordinate to both principal and depute- 
clerks, there are in each office two affiiſtants 
called cloſet keepers, whoſe buſineſs it is to 
wait upon the Lords Ordinary in the outer- 
houſe; and alſo to attend at their reſpective 
climbers 4 in the regiſter- office, for the purpole 
of receiving and giving out proceſſes to the a- 
gents and their 'clerks. . Theſe aſſiſtants ge. 
nerally carry through the bulk of the buſi. 
neſs, falling within the department of 
the depute clerks; and which conſiſts chief. 
ly in making up ſhort minutes of debate, a. 


2 


Clerks and other Meeri. 5 


proponed by the counſel in the outer-houſe, 4.8 zd 


and writing out the interlocutors pronoun. Nov: *677- 


ced there by the judges. The clerks and 
their aſſiſtants are alſo enjoined to keep a cor- 
re& inventory of each proceſs, ſpecifying the 
dates of the productions and ingivings ; which 


— 1 June 
1681. 


— roth 
Mar. 1798. 


e muſt always form one of the articles 


of proceſs when tranſmitted to the Lords Or- 
dinary for adviſing: and they are further or- 
dained to enter, in a paper a- part, the different 
ſteps of procedure in each cauſe, from the firſt 


houſe to the final judgment therein. 

In each office there are alſo two keepers of re- 
giſters, to whom are preſented ſuch bonds, pro- 
teſts of bills, and other writs as are meant to be 
put on record, either for preſervation or for ob- 
taining ſummary execution. 

Beſides theſe there are two principal clerks to 
he bills, named by the king; and one depute 
ommiſſioned by them. Their buſineſs is to 
preſent to the Lord Ordinary on the bills, all 
bills of ſuſpenſion, advocation, bills for dili- 
gences, for ſummonſes, and ſo on, and to 


two other aſſiſtants in that office named by the 
principal clerks. 
There is likewiſe a clerk to the minute book, 


y hoſe department is to make up a ſhort minute 
C 


calling before the Lord Ordinary in the outer- 


1635, 


write the interloc utors thereon. There are alſo 35 


—1 ih 
Jan, 1604. 
— ÞB8th Nov, 


1649. 


. 16. 5. of the firſt of theſe was formerly in the chancel. 


A. s. 24 and the Lords have declared their opinion, that 


+ $-::31th 


| 18 | College of Iufie 8 


or journal of all proteſtations, acts, and decrees 
pronounced in Court. 

This officer, as alſo the N clerks of 

ſeſſion, and principal clerks to the bills, have all 

their commiſſions from the Crown for life. 

Next are the two keepers of the rolls for the 01 

$: 1052. inner and the outer houſe. The appointment Th 


lor of Scotland; but fince the union of the 
kingdoms he = been named by. the Court; 
3888 until a commiſſion ſhall appear in terms of the 
act of regulations 1672, the office ſhall be be. il 
ſtowed on the perſon ſerving the Lord Preli- 
—r5th Jan, dent as clerk for the time. His act of nomina. 
1788. tion bears accordingly that he ſhall hold the 


nach 
Nov. 1739 one office ſo long as he continues to ſerve thei © 
Lord Preſident in the other. ifs 

TE The keeper of the outer-houſe rolls is appoint- 1 


£16. 62. ed by the Lords, who uſually grant his com- 
July 1560. Miſſion for life; though ſometimes they give it 
1 Feb. during Seals only 
Each judge alſo has a private clerk, Whoſe 
department is to make up his Lordſhip's hand. 
roll, take care of proceſſes which are to be ad. 
viied by him out of Court, and write out the 
interlocutors thereon, when pronounced. 
There are likewiſe two keepers of the Pai. 
—29th lament houſe, who are appointed by the Court, 
1.2% Jg and the Magiſtrates of Edinburgh alternately; 
1694. 


Clerks and other Officers. 19 
which order of nomination was ſettled by con- 
Fract between theſe two bodies. 

The laſt officers of Court to be here taken no- 
ice of, are the four macers; whoſe buſineſs 
to call the cauſes, in the courſe of the ſeveral 
olls, and to execute the orders of the Court. 
Three of them are appointed by the Crown. A.s 5th 
The fourth is hereditary in the family of Mr Ine 760 
oncrief of Readie, and has been in uſe to be 
>xerciſed by a deputy ; with regard to whom 
t may be here mentioned, that the Lords have 
leclared that no deputy ſhall be received, un- iich 
"Wi! it be explained, upon oath if required, what Mar. 177. 
Wi ranſattion has been made between the princi- 
pal and him, and until the Court is ſatisfied 
hat the deputy is to have a reaſonable and 
ufficient allowance for enabling him to exer- 
iſe the duties of the office. | | 

The Court has a common ſeal, which is uſed 
nly on particular occaſions ; ſuch as in reports it jug | 
o his Majeſty, or the parliament, decrees againſt 777 
oreigners, and commiſſions for taking proofs in 
oreign parts. And it is always kept in the 
harter cheſt or preſs, in the inner houſe, 1 re ach 1 
pecial appointment of the TOR FEEL 


7? 


C2 


«th March act of ſederunt was made, declaring that al 
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CH A P. III. 
of the Faculty of 4 duocates. 4 


3 


s 23. x 
always been ſubjeQed. This: they do either 


viva voce, or in writing, as the nature and cir- 
cumſtanees of the caſe may require. All de- 
fences, therefore, anſwers, replies, repreſenta- 
tions, or other writings given in to the Lord 
Ordinary, and all petitions, anſwers, informa- 
tions, or others ſubmitted to the whole Lords, 
muſt be ſubſeribed by an Advocate. And al. 
though the Court were formerly in uſe to re- 
ceive papers ſubſcribed by the parties alone, yet 


that was found to occaſion ſo much trouble 


and irregularity in the proceedings, that an 


789 papers given in to the Lords, whether in the in. 
ner or the outer houſe, and ſigned by the 
party, ſhould be alſo ſigned by an Advocate. 

This falutary regulation can occaſion nc 


hardſhip or inconvenience to parties, though in 


the moſt indigent circumſtances, as they ma) 


— THE buſineſs of the faculty: 1s to plead all 
20. 1696. cauſes which come before the court ; under 
Reg: 2698. the direction of the Lords, to whom they have 


Flacui of Advocates, 4 


obtain the benefit of the poor's roll, and conſe. 


quently the aſſiſtance both of lawyers and agents 


to manage their cauſes agreeably to the eſta- 
bliſhed forms of court. 

At the inſtitution of the College of alle the 
number of advocates was limited to ten; which 


number, however ſmall, was not chen filled 
up, eight only being named in the ſtatute. 


For ſupplying the number, others were to be 


received with advice of the Lords; and they 


are obliged to procure for everie, man, for their 


wages, unleſs 1 8 can allege a reaſenegie 
excuſe. 5 

The profeſſion of an advocate has 400055 "HW 
deemed honourable ; and it leads to ſome of the 
higheſt offices in the ſtate ; for, out of this bo- 
dy, almoſt excluſively, are nominated the jud- 
ges of the Courts of Seſſion, Juſticiary, and 
Exchequer; and they have the ſole privilege 


of being appointed AL ants in the ſeveral 20 G. II. 


counties. 

Antiently, it has been already ſaid, the ad- 
vocates were to be admitted by the Court; and 
down to the middle of laſt century they 


were received into the faculty without any 


examination. 


The education of gentlemen intended for the 
bar was by ſerving ad vocates in practiſe for a 
term of years; after which they applied to the 
court, ſetting forth their ſervice ; and, upon 

| ki | | 


c. 43- $ 29. 
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A. 8. June 
20. 1676. 


Reg. 1695. 
923. 


Of the Faculty of Advocates: 35 
HE buſineſs of the faculty is to plead all 
_ cauſes which come before the court ; under 


the direQion of the Lords, to whom they have 


always been ſubjected. This they do either 


viva voce, or in writing, as the nature and cir- 


cumſtanees of the caſe. may require. All de- 
fences, therefore, anſwers, replies, repreſenta- 
tions, or other writings given in to the Lord 
Ordinary, and all petitions, anſwers, informa- 
tions, or others ſubmitted to the whole Lords 
muſt be ſubſeribed by an Advocate. And al. 
though the Court were formerly in uſe to re- 
ceive papers ſubſcribed by the parties alone, yet 
that was found to occaſion ſo much trouble 
and jirregularity in the proceedings, that an 


eh March act of ſederunt was made, declaring that al 


ng 


papers given in to the Lords, whether in the in- 
ner or the outer houſe, and ſigned by the 
party, ſhould be alſo ſigned by an Advocate. 


This falutary regulation can occaſion no 


hardſhip or inconvenience to parties, though in 
the moſt indigent circumſtances, as they may 
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obtain the benefit of | the poor's roll, and- conſe 2. 


quently the aſſiſtance both of lawyers and agents 


to manage their cauſes e, to FTE hana 


bliſhed forms of court. 
At the inſtitution of the College of Juſtice the 


number of advocates was limited to ten: which 


number, however ſmall, was not then filled 


up, eight only being named in the ſtatute. 
For ſupplying the number, others were to be 


St. 1537. 
c. 64. 


received with advice of the Lords; and they - 


are obliged to © procure for everie, man, for their 


wages,” unleſs they can allege a reaſorable 


excuſe. 


The profeſfion of an adyocate has always loin | 


deemed honourable ; and it leads to ſome of the 


higheſt offices in the ſtate ; for, ont of this bo- 


dy, almoſt excluſively, are nominated the jad- 
ges of the Courts of Seſſion, Juſticiary, and 


Exchequer; and they have the ſole privilege 
of being appointed ſheriff-deputes in the ſeveral 20 6. 11. 


Cc. 43- $ 80 


counties. 

Antiently, it has been already ſaid, the ad- 
vocates were to he admitted by the Court; and 
down to the middle of laſt century they 


were received into the Ty without ert 


examination. 

The education of gentlemen intended for the 
bar was by ſerving advocates in practiſe for a 
term of years; after which they applied to the 
court, ſetting forth their ſervice; and, upon 

3 


i 
| 
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Producing certificates of their honeſty and abili. 
ties, they were admitted to the office. 


nate of Afterwards they were obliged either to un- 


dergo an examination in the civil law, which 
was ſaid to be the ordinary courſe of entry; or 
to pay an additional ſum, when they entered 
by petition to the Lords, which was ſtiled the 
extraordinary way. The method of trial ap- 
pointed by the faculty, was ratified by ſundry 
acts of ſederunt; and in 1692 the Lords declar- 
ed © that in time coming they will not diſpenſe 
« with the ordinary way of trial of advocates, 
« unleſs firſt they be well informed of the per- 
« ſon's integrity, good breeding, honeſt deport- 
« ment, and fitneſs for exerciſing the office of 
« an advocate, and that he has attended the 
« Foule a conſiderable time for qualifying him- 
« ſelf in order thereto ; and thereupon they will 
„ remit him to the drm and faculty of adyo- 
« cates, to be tried concerning his knowledge 
= of the practique of our law, the Alen, and 
form of proceſs.” | 

At preſent, advocates, before their ad- 


Feb. 1750. * are ſubjected to a trial of their knows 


ledge, both in the civil law, and the law of 
Scotland. | 

The foes of 1 as may naturally be 
ſuppoſed, have often varied. At the inſtitu- 
tion of the College, they would ſeem to have 
been voluntary. In 1662 they were 20 
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came voluntary. Thereafter they were ſettled . 


7th Feb. 
at 500 merks, for ſuch as ſhould enter on ex- 1679. 
amination, and 1000 merks for ſuch as enter- 


ed by petition to the court, power being re- 
ſerved to the lords to modify the 500 merks, 


when they ſhould think it reaſonable, In 1720 A. Fea: 
the fees were raiſed to 4ol. ſterling. In 1762 5 8 
they were made 607. Since which time they June 2762. 
—b6th _ 

have been repeatedly augmented ; firft to gol. Dec. 1769. 
then to Tool. and laſt of all to 1 gol. ſterling. 0 1 
| — 8th July 

7 | 2» 1790, 


CHAE: IN; 
Of the Clerks io the Signet, 
— 
THE ſociety of clerks or writers to the ſignet 


were, in antient times, the proper clerks of 
the ſecretary of ſtate, authoriſed by him to 


meths; Soon after that period they again be- A. B. a 


a 


frame and ſubſcribe all writs paſſing the ſeal or : 


ſignet of his majeſty. They ſtill hold their com- 
miſſions from the keeper of the ſignet, though 
that office, ſince the Union, has generally been 


held by others than the ſecretaries of ſtate. 


And the keeper is in uſe to appoint a certain 
number of the 8 as Tus commiſſionere for 


N 


t. 1695. 
C. 40. 


533. 
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admitting members, and for conducting ſuch 
other buſineſs as falls within his department. 


The members of this body have the ex. 


cluſive privilege of ſuBſcribing all writs which 


paſs the ſignet, with the exception of letters 


of diligence in depending proceſſes ; alſo of 


preparing ſignatures, and other warrants of 


charters and writs paſſing the ſeals, and pre- 
| ſented to the barons of exchequer ; and they 
x672. c. 16 are declared to be ſole clerks to ſervices before 


the macers, 

The importance of the . FIERY 18 hn 
intruſted to the writers to th# ſignet, points out 
the neceſſity of their having a regular educa- 
tion, in order to fit them for the duties of their 


office. Accordingly their admiſſion proceeds on 


an examination of their knowledge in law, and 


the forms of deeds occurring in practice. It, 


upon ſuch trial, the candidate ſhall be found 
unqualified, he may be rejected; and he is not 
intitled to apply for admiſſion till he has ſerved 
an apprenticeſhip to one of the clerks: to the 
lignet for five years, and made oath to his ac. 
tual fervice during that period. 

The privilege of agenting cauſes before the 
Court, was not annexed to the office of a writer 
to the ſignet originally. On the contrary, by a 


code of laws, laid down for the conduct of the 


writers, by the authority of the ſecretary of 
ſtate, in the year 594, and preſerved among 
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ihe 8 of the ſociety, they were < Smalls 
debarred from officiating as agents, or 0Ccupy- 


ing themſelves in any other way than that of 


writing to the ſignet, under the pain of depri- 


vation: and even at ſo late a period as 1676, 


three of their members, Hugh Wallace, John 
Muir, and George Dallas, were called before 
the commiſſioners, to anſwer for their conduct 


in exerciſing the office of agents, « contrary to 
the acts of the calling.” But cuſtom, for about 


a century back, has beſtowed upon the mem- 


bers of this ſociety, the privilege of practiſing | 


as agents before the Court, under the direction 


and controul of the lords, whoſe acts of ſederunt, 4.8. a or 


they, like the. other branches of the College of * 2760 


Juſtice, are enjoined to obſerve. 


MAF V 


Of the Agents or Solicitors. 


HILE the education of young gentlemen 
ſtudying for the bar, depended on their 


ſerving advocates in practice, they, during ſuch 
ſervice, acted the part of agents, under the di- 


D 


St. 3 
c. 16. 3 31. 


A S. Ith 
Nov. 1690. 


of the clerks of ſeſſion, are diſcharged to agent 


of ſederunt of an extractor being ſent to priſon 


purpoſe ” the agent, 


26 cer 52 Fuftice. 


„ere 
—— —ñꝛů — 


1 


. Weg Ceaſed, agents became ewe. 


ſary ; and they are now held to be the chief 
conduQors of proceſſes. | 


The Lords private clerks, and the ſervants 


in any proceſſes, except their own and thoſe of 
their maſters. Extractors alſo are prohibited 
from being agents, and agents from acting as 
extractors: and an inſtance occurs in the books 


CS a « 


for acting contrary to this re gulation. 

The proper buſineſs of an agent is, to collect 
the neceſſary information in the proceſs he is 
employed to conduct; upon which he makes 
up a ſtate or memorial of the caſe, and the cir- 
cumſtances attending it; and from that memo. 
rial the advocate olealls the cauſe. It is the 
buſineſs of the agent likewiſe to attend to the 


particular ſteps of procedure, by bringing the 


action in due time into court, making the ne- 
ceſſary inrolments, attending to the reclaiming 
days, and every other circumſtance which may 
affect the iſſue ; the duty of the advocate be- 
ing confined merely to pleading and writing 
in the cauſe, when ſpecially employed for that 


he able period, open to all without diſtinction, 

at many perſons undertook. that branch who were 

of. nowiſe qualified to diſcharge the duties of it 

ief with propriety. To remedy the i inconveniences 

thereby occaſioned, the Court made an act of 

ſederunt, ordaining that none except clerks to 20th Aug. 

31 the ſignet, and firſt clerks to advocates, ſhould *75+ _ 

af be permitted to act as agents, unleſs admitted 

i d _ inrolled as ſuch, in manner therein direc- 

12 wo. 

15 This aft of ſederunt was ratified and extended 

on by another in 1772, which ordained the admiſ- 1th March 

b ſion of agents to be by petition to the Court, 

N who remit them to examinators to take trial of 

5 their qualifications, and receive evidence of their 

* moral character; and the act excludes all per- 

. ſons from acting in the capacity of agents, ex- 

. cept writers to the ſignet, firſt clerks to advo- 

5 cates, and thoſe admitted in the manner above 

& mentioned. This act has been enforced by a 

M {till later one, which further requires, That 

ig « on every production of papers, and alſo upon 

8 every repreſentation, and written copy of e- 

Yy very petition, anſwer, memorial, or informa- 
„tion, given into proceſs, the name of the a- 


2 


8 gent for the party who gives it in, ſhall be 
marked on the back thereof,” under the pe- 
nalty of 205. ſterling, in every [uf where ſuch 
marking is omitted. _ 


D 2 
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The agenting-buſineſs being, Hh a 08 


177% 


xi _ 
Feb. 1787. 


an Colleg of 7 Mice. 
By a a crown IN obtained in 1795, the 
agents are erected into a body corporate, by 
the name of The Society of Solicitors before 
the Court of Seſſion, High Coyrt of Juſticiary, 
and Commiſſion of Teinds.” By the terms of 
this charter, the privilege which lawyers firſt 
clerks formerly enjoyed, of officiating as agents, 
is done away; and ſuch perſons, if they wiſh to 

act in that capacity, muſt become members of 
ſaid ſociety, and undergo the examinations L 
ſcribed = the acts of ſederunt. 


— 


* 
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FORM OF PROCESS 


' COURT OF SESSION. 


4 


FARE.L 


Proceſs commenced in this Court, 


CHAP. I. 


Preliminaries of Proceſs. 
e 


2 preliminaries of proceſs we here under- 
ſtand ſuch ſteps as muſt neceſſarily be ta- 
en, in order to bring the cauſe to a hearing 
fore the judge. | | | 
All ordinary actions before the court of Seſ- 
dn proceed upon ſummonſes ; and the pre- 
inaries we are here to treat of, conſiſt in 
uſing the ſummons, citing the defender there- 


via. De 


c cela 


30 Original Proceſs. 
on, calling the ſummons in court, and certain 
other procedure calculated for bringing the 
cauſe before the Lord Ordinary. 

The ſummons is a writ in the King's name, if. 
ſuing from his ſignet, and ſubſcribed by a clerk 
to the fignet. It contains in ſubſtance a nar. 
rative of the purſuer's claim, or ground of ac. 
tion ; a clauſe ſubſuming that the defender 
has hea required, but has refuſed, to do jul. 
tice to the purſuer ; a concluſion for decree; 
and a charge or warrant to meſſengers at army 
for citing the defender to appear in court at a 
certain time, to ſhow cauſe why judgment 
ſhould not be pronounced againſt him; with 
certification that, if he do not appear, decree 
will go out in terms of the libel. Sometimes 
the ſummons bears a more ſpecial certification; 
as when the purſuer in his libel refers the cauſe 


to the oath of the defender, in which caſe the if 


certification 1s, that if he fail to appear and de- 


pone in terms of the reference, he ſhall be held 


as confeſt, and decree be pronounced againſt 
| him accordingly. That part which contains 


the warrant or charge to the meſſenger 1 is cal. 
led the will of the ſummons. 

Different purſuers cannot accumulate their 
actions in one libel, unleſs they have been ag- 
grie ved by the ſame act, or have a connection 

Fro. with one another in the matters purſued for. 
If ſuch accumulation ſhould, through inadver 
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tency, be made, the ſummons is not altogether 
oid, the purſuers having their choice, i in which 
of their names the action ſhall proceed. If they 


firſt named in the ſummons. 

Special care ſhould be taken, that all perſons 
de made parties to the cauſe, who have any in- 
tereſt i in the iſſue of it; for, although it is ſuf- 
ficient, in ſome caſes, to call only the principal 


e; {Midcfender, and to cite others on a diligence 1 


m5 ter the proceſs comes into court, yet that is al- 


it a ways attended with trouple and delay, and i 3 
ent often utterly incompetent. The ſame obſer- 
1th N vation applies to the production of the purſuer's 


ree title, which ought always to be made j in initio li- 
nes , if poſſible, though ſometimes it is received in 
00; a ſubſequent ſtage of the proceedings. As to 
ule the competency of ſuch citation and produc- 
the ¶ tion of titles, cum proceſſu, no gendral rule can 
de- pe laid down; but a variety of points have 
eld been determnbbed by the Court, which may 
inſt ſerve as precedents in fimilar caſes. Theſe will 
410% be found collected in the Dictionary of Deci- 
cal- ions, under the Title, 2uod ab initio vitioſum.” 

TY In order to give the defender an opportuni- 
heir ty of preparing his defence and attending the 
ag. Court in due time, he is allowed a certain 
L100 ſpace, called the inducks, before expiry of 


TERRY 


ſhould differ as to the choice, moſt probably 
the right would be found to be i in! him who is 


* 
— 
PE. 
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That we may underſtand clearly what the i in. 
duciæ ſhould be, it is neceſſary to attend to a 
| distinction, formerly obſerved between actions 
Hope's Mi. which required a proof by witneſſes and thoſe 


dies, Tft. x, Which could be verified inſtantly by writ. | 
b 4. 3 Anciently, in actions of this latter kind, the 


defender was ſummon ed to appear in Court, 
on a day certain; and failing his doing ſo, the 
purſuer obtained decree inſtantly againſt him. 
3 When a proof by witneſſes was required, the 
procedure in the cauſe became more circui- 
tous; it being neceſſary to give the defender 
two ſeveral citations, upon two ſeparate ſum- 
monſes. | 

A. 8. am The days of compearance ſpecified in the 
wy 1595: firſt citation being elapſed, the ſummons was 
Called in Court, when the purſuer obtained an 
att for proving, and at the ſame time letters of 
continuation, which were the warrant of a ſe- 
cond ſummons for citing the defender to ap- 
pear on a future day, with certification that, 
in caſe of failing to do fo, 8 would be 

given againſt him. 
1672. 6 Thoſe ſecond ſummonſes were aboliſhed by W 
an act of parliament in 1672, which authoriſ- I 10! 
ed the ſecond citation to be given on the ſame ¶ ext 
ſummons that warranted the firſt ; but the the 
purſuer was obliged to wait the lapſe of the 
firſt citation, before the ſecond could be gi- 
ven; until it was made lawful, by an act in ſis 

| 2 


2 2 5 5 % > 
Pm i. _- 


in. 1693 5 to givec one citation for both Gets, a at one > 1693 © 146 
ons meſſenger at arms; which mode of eitation 
ofe I has continued in practice ever ſince. Oe 
5 By this diſtinction between ſummonſes which 
the formerly required continuation, and thoſe which 
art. did not, we now determine what ſummonſes 
the paſs on two diets of compearance, and what 
im. require only one; for, it is a general rule that 
the | all ſummonſes which formerly abode continua- 
ui: tion require two diets, while thoſe which did 
der {MI not, paſs on one only. 
im- The induciz, for the firſt diet of compearance $e. 1466. 
; are, in the ordinary caſe, twenty-one days, © © 
the but, if the defender reſides in Orkney or Zet- | 
vas land, he muſt be allowed forty ; and ſixty days 1685. c. 43. 
an MW if forth of Scotland. When the ſummons re- | 
of quires a ſecond diet, the induciæ are fix days, 
ſe- if the defender is within Scotland, except he 
ap- reſide in Edinburgh or its ſuburbs, in which 
lat, ¶ caſe he may be cited on twenty-four hours (a). A. 8. 29th 
be It forth of Scotland, the inducie, for the ſecond * e 
8 diet, muſt be fifteen days. 
by On this head it muſt be obſerved, that it is 
riſ. WM not ſufficient that the two diets ſpecified in the 
me execution, make up, when counted together, 
the the full comple ment of the induciæ, if each of 7 
( a) This, it is believed, however, has gone into defoetinde 


Bi- ſix days being always allowed, even where the defender reſi 42s 
t in in Edinburgh or the ſuburbs. | 


— 
rr 
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them taken ſeparately does not contain the 
full number of days pointed out by law. On 
Falc. 2x this ground a ſummons will not be ſuſtained, 
June 175? where the firſt diet is not twenty-one days from 
the execution, though the ſecond may be more 
than twenty-ſeven days from it. 
Bur, in particular caſes, where, for inſtance, 
it is neceſſary for a creditor to adjudge within 
year and day of a prior adjudication, the 
court ſometimes diſpenſes with the ſecond 
diet, upon a petition from the party. As to 
the extent of their Lordſhips powers in ſuch 
caſes, ſee deciſions 26th November 1794, Can- 
nan; and 24th F 5 1795, Rank. of Pol- 
quhairn. 


= Some ſummonſes, for ſpecial reaſons Wend. 


ed in the nature of the action, are allowed to 
be raiſed upon ſhorter induciæ than the ordi- 
nary ones of twenty-one and ſix days; and 
they are therefore ſaid to be privileged. It 
ſhould appear that a practice had crept in, of 
obtaining a privilege for almoſt every ſum- 
mons, by deliverance of the Lords, upon bills 


= preſented for that purpoſe, which uſually paſ- 


0 Fy 
3 fac In 


= - ſed of courſe. To remedy that abuſe, an ac 


| A. 8. 29th of ſederunt was made, aſcertaining what ſum- 
7 Jude 4%. monſes ſhould be privileged, and the inducia 


| 1 on which they ſhould reſpectively proceed, as 
4 in the eee table: 


4 
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PRIVILEGED SUMMONSES, 
On Steen . 


SUMMONS of Recent Spuilzie, if raiſed within 

| _ fifteen days after committing the ſpuilzie, 

— of Ejection, 

———— of Intruſion, and ſucceeding i in the 
vice. 


PRIVILEGED SUMMONSES, 
| On ſox ahr. 


— of Removing, 
— of Aliment, 
— of Exhibition, 
of Forthcoming, 
- of Transference, 
of Poinding the ground, 
———— of Wakening, 
- of Special Declarator, 
————— of Suſpenſion, 
of Preventor (6), 
— of 1 ranſumpt. 


— — — 
* 1 891 


— 


The act of e above mentioned 889 


0 This aQtion is ths ago obſolete. Erſkines Inſt. B. 4+ 


7 3. 9 21. 
E 2. 
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not appear to derogate from the general rule 
before laid down, with regard to what ſum- 


monſes paſs on two diets of compearance, and 


what require only one. Therefore, it ſhould 
ſeem that ſuch of the above ſummonſes as can 


be inſtantly verified ſcripto, may pals on cne 


diet, but that ſuch of them as require a proof 
by witneſſes muſt ſtill paſs on two; in which 


caſe the ſecond diet will be fix days, as uſual, 


which i is the period alſo expreſsly mentioned 
in the act, with the exception of the inhabi- 
tants of Edinburgh and ſuburbs, who, it is ſaid, 
may be cited on twenty-four hours, although, 
as already noticed, this ſhort citation fem to 


| have gone into diſuſe. 


At the ſame time, it muſt be remarked that, 
in practice, the firſt claſs of theſe privileged 
ſummonſes are commonly raiſed on one diet of 


fifteen days, and the laſt claſs on 7wo (c) diets 


of ſix days each, whether the libel can be ve- 
rified by writ or not ; ſo that perhaps the ſafer 
way is, to abide by this laſt method, which, 
though it may have originated in error, is yet 
ſanctified by an almoſt uniform practice. 


| By the preſent practice alſo, ſummonſes of 
Multiplepoinding, and = | 
Ceſſio bonorum, 5 


00 This obſervation does not apply to fmple 8 
which always paſs on one diet of fix days; except when a 
transference is joined, in which as two gicts, of fix on 
_ are pe e / 
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paſs on one diet of fix days, though not com- 
prehended in the act of ſederunt. | 

The ſhort induciæ allowed in Privibe een 
ſummonſes do not extend to thoſe who reſide 
in Orkney or Shetland, nor to perſons forth of 
Scotland, who, in every caſe, muſt be ſummon- 
ed on the ordinary induciæ before explained. 

To intitle the above privileged ſummanſes, 
thoſe of multiplepoinding and cęſſio bonorum in- 
cluded- to the benefit of the ſhort induciz, they 
ſhould regularly paſs upon bills for their war- 
rants ; although the practice at the ſignet is, 
to ſignet all theſe ſummonſes without any bill | 
providing they contain two diets. 

Bills are likewiſe required 1n expeding the 
following ſummonſes, viz. 

Adjudication, 

Ranking and ſale, 

Reduction- improbation, 

Summons for W the preſcription 

of real rights, (d) 


Declarator of baſtardy, or ultimus heres : 


and, in general, all ſummonſes which require 


che concurrence of his Majeſty's advocate. 


Theſe bills paſs of courſe in the bill chamber, 
without producing any warrant. 


0 This ſummons, with its executions, muſt be recorded 
ia the regiſter of interruptions, within fixty 2 after the 
date of the execution: 2695, C. 19. | 
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'The Nünnbnſes which require the concur- 
rence of the King's advocate, are thoſe in 
which his Majeſty has an intereſt ; ſuch as de. 
clarators of baſtardy, ultimus heres, &c. and 
alſo all thoſe which contain a con lufion for 
improbation; ſuch concluſion, Nalden inſiſted 
on, neceſſarily inferring the crime of forgery 
againſt the defender. This concurrence ls 
| - uſually adhibited by the ſubſtitute- keeper of 
| the ſignet, the Lord Advocate's clerk, or o- 


F 


1 


— 


| thers authoriſed by his Lordſhip to that effec, th e 
A. 8. erh By an act of ſederunt i in 1672, ſummonſes . 
by or? is containing two diets were ordered to be figned - 
= by the clerk-regiſter, or in his abſence, by one F : 
«| of his deputes or the ordinary clerks of ſeſſion. 5 
=_ This being deemed an infringement of the pri- for 
| vileges of the writers to the ſignet, an act of nat 
1 8. hs, parliament was paſſed, which ordained, that H ! 
= all writs paſſing the fignet, called the ſignet of Nun! 
the Lords of. Seffion, ſhould be ſubſcribed by a *s 
writer to the ſignet; excepting ouly letters of ſide 

diligence in proceſſes before the Seſſion. "BY 
Summonſes formerly were executed while 5 
blank, and they were fully libelled, only when lan. 
given to the clerk of proceſs to be called wa 
| E in court. But this improper. practice was 5 
: & s rh checked by two ſeveral acts of ſederunt, which by 
; 1 required that all ſummonſes ſhould be filled up jur 


Feb. 4 before executing. The univerſal practice now 
is, to libel fully all ummonſes, even before 
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ſigneting; except thoſe before the commiſſion 


of teinds. 

* If a foreigner i is purſuer, he muſt appoint an 

de: attorney in Scotland, in whoſe name, jointly - 

= with his conſtituent's, the action muſt proceed, 

tor in order that the defender may recover from 7 

led the attorney the expences of proceſs, if found 

©" aue; as he might not make them good againſt 

me party himſelf who is not amenable to the pia. woe 
of ” tl 
courts of this country. 

Fi It has been attempted to extend this rule to 

<Q. the factors or agents of defenders who happen- | 

ales ed to be abroad, while action is going on a- 

hed gainſt them. But theſe attempts have been 

one lc iſcountenanced by the Court, becauſe, in the 


caſe of a defender, there is no ſuch neceſſity rgth Dee, 
EY, for applying an extraordinary remedy of this . 4 
nature. 1 

No ſuit can be inſtituted againſt a foreigner, 

unleſs he reſide in Scotland, or has an eſtate 

there heritable or moveable. If he either re- 

ſide or have an heritable eſtate in this kingdom, 

he may be ſued in the ſame manner as natives. 

But if he has only moveable effects in Scot- 

land, he is held to be ſo little ſubject to the ju- 
riſdiction of its Courts, that no action can pro- 


by n ceed againſt him, till thoſe effects be attached g 
5 by an arreſtment jur ifdictionis fundande cauſa. B. A 2. 
. Juriſdiction being once founded againſt the W 


. IE” 25S 
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defender, it remains good againſt his repreſenta: 

tives, and therefore upon his death, his heir, 

though extra territorium, may be made a party 

| Kilk. voce to the procels, by citation at the market eros 

: No x. of Edinburgh, and pier and ſhore of Leith, in 
common form. 

To avoid the confuſion which borterly Was 

occaſioned in actions againſt debtors, by calling 

a multitude of them in one ſummons, the 

number of defenders was limited to fix, by 

a the act of regulations 16953 ; and the rule, 

1095 $28. though ſometime in diſuſe, is at preſent in ge- 


Act writ. 
fig. 26th Neral obſervance. 


Nov. 277% That the time of the Court might not be 
waſted in conſidering matters of little or no im- 

. portance, cauſes not exceeding 200 merks Scots 
« x6. $16. in value are diſcharged to be brought before 
the Seſſion in the firſt inſtance ; unleſs for ſpe- 

cial reaſons, to be ſet forth in the bill of the 
ſummons, and admitted of by the Lord Ordi- 

nary : excepting, however, I/, Cauſes be- 
longing to members of the College of Juſtice; 

_ 2dly, Actions of debt due to merchants, vint- 

ners, and others in burgh, for goods fold by 

them to ſuch as dwell not within the county 
where the goods are furniſned; becauſe of the 
expence that would otherwiſe attend recovery 

of the ſums in diſpute. Advocations from in- 

x663. c. 9. ferior courts were likewiſe diſcharged, when 
the value was within 200 merks; and by a 

1 2 


ita. later ſtatute the ks is a to cauſes. not 20 Ges. It: 
cir exceeding 121, Sterling. a 2 
rty The ſecond exception sbove-mentiannd; 
off contained in the act 16572, is by the practice 
in frequently overlooked, in reſpect to the de- 
ſeription both of purſuer and defender; actions 

xa; before the Seſſion being every day brought 
ing N againſt debtors, for ſums however ſmall, without 
the regard to the nature of the contractions, or 
by their reſiding in different ſhires, and that with- 
ule, out paſſing any bill as a warrant of the ſum= 
ge. Wl mons. | 
| If the defender, reſide | in Scotland, he ul; ids: £aht- 
bebe cited either perſonally, or where he has his | 
im- actual reſidence for the time. If he is forth of 
cotz the kingdom; he muſt be cited edictally at the 
fete market croſs of rg; _ and ſhore of 
ſpe- Leith, | 
the When the defender is minor, his b on 
di: curators muſt be alſo called; not perſonally or 
be. MW by name, but edictally, at the market croſs of 
ice; the head burgh of the ſhire, where the pupil PET 
int- Nor minor refides ; or at the market croſs of E. 1nd. B. 4. 
Jy dinburgh, and pier and ſhore of Leith; if the © © 55 
minor happen to be forth of the kingdom. 
Ihe induciæ given to the tutors and curators 
are always the ſame with thoſe allowed to the 
minor himſelf. 

When a married woman is dale her 
huſband muſt alſo be called for his intereſt, 

7 
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When ſhe is purſuer, it is neceſſary that he 
give his concurrence to the action. But if the 
Huſband without any reaſon refuſe to concur, 


or if he be incapable of concurring on account 


of any diſability, ſuch as fatuity, forfeiture, or 
abſence, the ſuit may be inſtituted in her own 
name, and the judge will authoriſe any perſon 
ſhe recommends to concur with her, in the 
manner to be afterwards particularly pointed 
out. Where there has been a legal ſeparation, 
action for the ftipulated alimony will be ſuf- 
tained at the wife's inftance againſt her huſ. 
band, without the concurrence of any en 
as curator. x 
Societies and bullies corporate, ſuch as ma. 
giſtrates and council, * banks, and the 
like, are ſummoned, colleQtively, when met 
together, by delivering the citation to the 
preſiding member, for himſelf, and in name 
of the whole body or community ; or otherwile, 
by citing them ſeverally, like other defenders. 
The officers of ftate, when his Majeſty has 
an intereſt, are cited at the Exchequer-cham- 
bers, and alſo at the market croſs of Edinburgh, 
pier and ſhore of Leith, on fixty days, or on 
ſixty and fifteen, when two diets are neceſſar 
1586. c. 35. In chooſing of curators, an edictal citation of 
all having intereſt, is required to be given “ at 
« the market croſs of the head burgh of the 
„ ſhire quhair the minores hes their lands o 
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* gudes,” beſides a citation alſo to their neareſt 
in kin. 

Vagrants, who have no fixed place of reſi- 
dence, may be cited at the market croſs of the pi. Dec. 
head burgh of the juriſdiction where they uſu- yo 7 we 
ally haunt : and in times of public diſturbance, | 
perſons reſiding where there is not futus acceſſics 
are cited at the market croſs of the head burgh 
of the next ſhire; application being made to 
the Court, and warrant granted for that pur- 
poſe. 

On this ad it is to 15 obſerved, in the laſt 

place, that where the ſummons contains a re- 

ference to the defender's oath, in order to give rin 
effect to ſuch reference, the citation muſt be 2 -gi . 
given to him per/onally, if within Scotland, but 

if forth of the kingdom, an execution at the 
market croſs, pier and ſhore, is held to be ſuf- 

ficient. | 

In every caſe where a : ſummons is to be exe- 
cuted againſt a defender as forth of Scotland, 
againſt tutors or curators, the officers of ſtate, 


and fo on, 1t muſt contain a W warrant to 
that effect, 


executing. If he is forth of Scotland, three 1743. 
copies muſt be left for him at the market croſs 
F'2 
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of Edinburgh, pier and ſhore of Leith reſpec- 


tively. 
And this is to be underſtood to vn to 
tutors and Curators, the officers of ſtate, and 


all other defenders, whether called as ons 
pals, or for their intereſt only. 


But by the acts of ſederunt eſtabliſhing the 
above regulation, the following ſummonſes are 
made exceptions from the general rule : 


I. Adjudication, 
2. Mails and duties, 
3. Ranking and ſale, | 
4. Exhibition ad deliber andum, 
5. Chooſing of curators, 
6. Tranſumpt, 
7. Wakening, 
8. Multiplepoinding, 
9. Poinding the ground, 
2 


10. Forthcoming: 


all which may be executed without leaving eo- 
pies, whether the defender be in Scotland or 
not: but in a ſummons of poinding the ground 
a full double or copy muſt be given to the he- 
ritor, and the ſame to the common debtor in a 
forthcoming. And in multiplepoindings the 
defenders muſt each be ſerved with a copy, ex- 
preſling the deſignation of the purſuer, as al- 
leged debtor to ſuch a perſon, or as tenant and 


66 


be 


* 


e 


mentioned in the copy. 

The execution or return of the meſſenger 
muſt be ſubſcribed by him, and by two wit- 
neſſes preſent with him at the citation. And 
it is enacted, *© that all executions of ſummons 


„ ſhall bear expreſsly the names and deſigna- 


« tions of the parties, purſuers and defenders : 


„ and that it ſhall not be ſufficient that the 


« fame do relate generally to the ſummons, 
© otherwile the execution ſhall not be ſuſtain- 


| debtor for the: rents of the — lands 


St. 1672. 
c. 6. 


„ ed.” This enactment is calculated to pre- 


vent many groſs abuſes, and therefore merits 
more univerſal attention than by the PONY 
practice is beſtowed upon it. 

In the bill of the ſummons, the days of com- 
pearance are generally left blank till the meſ- 
ſenger return his execution ; 1n order that the 
will may be filled up, ſo as to correſpond with 
the days of compearance expreſſed in the cita- 
tion grven to the defender. For this purpoſe, 


the days of compearance are uſually expreſſed 


in the ſummons thus; the ane 


„ fas ot next to come:“ in which 


caſe the citation muſt be given in ſuch time 
that the laſt diet may fall within a year from 
the date of the ſummons. But if the words 
next to come,” are left out, the firſt diet may 
be made within a 8 from the date of the 


Erſkine's 
Inſt. b. 4. 
t. I. 18. 


vol. 1. 
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ſummons, and the ſecond diet within a year 
of the firſt. | 

Where there was no bins of * falſehood 
or fraud, executions have been ſometimes al. 
lowed to be amended, even after the proceſs 
was brought into court, the meſſenger abiding 
by the amendment as true. | 

Both days of appearance muſt be in time of 
ſeſſion. But the Chriſtmas receſs is not, to this 
effect, regarded as vacation; conſequently the 
induciæ of ſummonſes run, during that period, 
in the ſame manner as if the Court were ſit- 


ting: and if the days of appearance expire 


A. S. 26th 
Feb. 1718. 


during the receſs, the ſummons may be called 
immediately on the Court's ſitting down. 
A ſummons may be called in Court any time 


within a year from the laſt diet; but if not cal- 
led within that period, it falls altogether. If 


the defender, however, wiſhes to bring on the 
cauſe, he is intitled, any time after the days 
of appearance are elapſed, to enter a proteſta- 
tion at the minute-book, which may be ex- 
tracted if the purſuer does not call his ſum- 
mons, and get the proteſtation ſcored within 


twenty-four hours after it is read in the mi- 


A. S. 5th 


June 1725. 


nute-book. If proteſtation is allowed to be 
extracted, no further procedure can take place 


on the ſummons; and the defender is intitled 


to 101. Scots of proteſtation- money, which he 


k. 
1 
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may recover by n diligence, i in virtue 
of the extract. 

If the purſuer ſhall call his Poon but Rill 
decline to proceed, the defender may again en- 


ter a proteſtation for not inrolling and inſiſting; 


which, if not attended to by the purſuer, may 


again be extracted, and the Mae | 


ney recovered as before. 

The manner of putting up proteſtation is 
this : the agent for the defender lodges with 
the depute-clerk, whom he wiſhes to employ, 


or his aſſiſtant, a note expreſſive of the proteita= 


tion wanted, with the names, and deſignations 


of the purſuer and defender, and the names of 


the defender's advocate and agent thus: 

« Prot”, for not calling and inrolling A. a- 

gainſt B. The ſummons dated and ſignet- 
« ed in the month of Auguſt laſt or ſince, 
7 „Per C——. D. Agent.” 

To which the depute-clerk, or his aſſiſtant, 

ſubjoins the date, and the mark of the office ; 

which mark is compoſed of the initial letters 

of the ſurnames of the two principal clerks, 

and the depute, thus: 

„ 12th Nov. 1790, Proteſtation, 

| « M. M.B.” 

This note the clerk then delivers to the 


keeper of the minute-book, who inſerts the - 


ſubſtance of it among the other proceedings of 


? 
2 
4 
| 
| . 
| 
| 
b 
| 
:Z 


Court, that it may come to the neben of 
the purſuer or his agent. 

It has been already ſaid that e een 
may be got ſcored, upon producing the fum. 
mons with a calling upon it. It may like wiſe 
be ſcored on producing the ſummons; to ſhow 
that the days of compearance are not elapſed; MW + 
before which time the purſuer is not bound to 
proceed. When proteſtation has been thus a 
prematurely put up, the defender muſt wait 

till the days of compearance arrive, 12 then : 
put up proteſtation of new. 

It is further to be obſerved, that hv 8 
tation always bears the date and · ſigneting of 
the ſummons, not preciſely, indeed, to a day, 
or even to a particular month, but it is uſually 
confined to two or three months; and, were 
the period condeſcended on very long, it may 
be doubted whether the proteſtation would be 

competent. The reaſon for mentioning the 
date is, that in caſe there are more actions than 
one between the parties, it may be known 
with certainty which of them is called for. If, 
therefore, the date condeſeended on in the 
proteſtation does not coincide with the true 
date and ſigneting of the ſummons, the pur- 
ſuer may obtain a certificate from the keeper 
of the ſignet, declaring that there was no fuch 
ſummons ſigneted in the period condeſeended 
on; upon ſhewing which to the keeper of the 
| SP 
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minute-book, he will delay giving out the pro- 


teſtation to be extracted, till a further condeſ- 


cendence of the true date be given in. 
But if in one or other of theſe ways the 
proteſta tion is not ſtopt or ſcored in due 


time, the keeper of the minute-book will give 


out a warrant for extract; which he does by 
returning the before- mentioned note; on 
which he puts a marking to this purpoſe : 
„Edinburgh, iſt December, 1: 799, Given out 
to be extracted, | | E:“ 

This warrant, with a copy of the ſummons, 
is then put into the hands of an extractor, who 
gives out an extract, on which diligence may 
proceed for the eee as before 
noticed. | 

Though the warrant to extract the proteſs 
tation be ſubſcribed, the extract may yet be 
ſtopt by producing the ſummons to the keeper 
of the mirtute-book, while the warrant is in 
his hands, or even to the extractor employed 
in the buſineſs, while the extract is not ſigned, 
upon refunding the party's expence, and ſa- 
tisfying the extractor for his trouble. 

If the ſummons ſhall have been duly called 
by the clerk, but no proteſtation .is put up 
within a year from the date of the calling, the 
proceſs is ſaid to fall aſleep ; and any proteſta- 
tion thereafter put up may be ſcored, on pro- 
ducing the ſummons to the keeper of the mis 
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nute-book, to ſhew that it is ſleeping. Tt there. 
fore becomes neceſſary to raiſe a ſummons of 
wakening ; which being executed againſt the 
original purſuer, and the days of citation elap- 
ſed, proteſtation may then be put up, for not 
inſiſting in the principal eauſe, in the ſame 
manner as before directed, mentioning only 


that it is proteſtation on a wakening.” 


When the ſummons is produced, the keeper 


of the minute-book marks upon the back of it 
Produced per A” (the name of the purſuer's 


advocate) to B. (the advocate for the de- 
fender.) The ſummons is then carried to the 
clerk by whom the proteſtation was marked, 
before giving in to the minute- book, and who 
now puts on the margin a partibus, thus, Ac- 
% tor A. Alter B. to ſee,” prefixing thereto the 


date of the proteſtation. After which, the 


ſummons muſt be given out, returned and in- 
rolled in the manner to be ſoon explained, 
when we come to ſpeak of outgivings and 
inrollings, where there has been no proteſta- 
tion put up. If the purſuer declines following 
out any of theſe ſteps, it is ſtill to be remem- 
bered that he may be forced on by a new e 


teſtation as before mentioned. 


Where no proteſtation is neceſſary, and the 
purſuer means to bring forward the cauſe on 
expiring of the induciæ, the firſt thing to be 
done is to table the ſummons, providing it con- 


* 


: 


cc 


tain two diets; ; if it contain only one diet, tab- 
ling is mneceſſary. 3 
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Tabling of ſummonſes was a by the St. 1537 


| a inſtituting the College of Juſtice, that the © ** 


cauſes might be called and decided in the or- 


der of a table or roll, to be made up according 


to the date of ſuch tabling or preſenting. The 
date was aſcertained by the clerk marking it 


upon the back of the ſummons, This order of 


calling ſummonſes was taken away by the act 


of regulations 1672 ; which ordained that all 8. 2672. 


proceſſes ſhould be diſcuſſed according as the © ** 5 * 
parties are in readineſs ; but the form of tab- 
ling is ſtil continued on account of the clerks 


fee. 


The ſummons being preſented to the clerk's 


collector, he marks it on the back thus: 


8 Tath Nov. 1790, enn paid,“ 

4. E. 59 
after which i returns it IPs to the 
perſon by whom 1t was preſented. 

The agent then writes, on the margin of the 
firſt page of the ſummons, a note or memo 
randum for the clerk in calling it. This note 
bears the lawyer's and agent's names, the name 
or title of the ſummons, with the names and 


deſignations of the purſuer and defender, after 


this manner: © Call, per Mr A. advocate, B. 

agent, Summons of Declarator, C. againſt D.“ 

When there are more than ſix defenders, the 
G 2 
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above note, or partibus, as it is called, runs 
thus : Call, per Mr A. Advocate, B. agent, 
+ Summons of Declarator, C. againſt D. and 
© others, as per roll.” The roll here referred 
to is in the ſame words with the partibus, on- 
ly ſubjoining the names and nne of all 
the defenders. 

The ſummons, together with the roll of de- 


fenders names, when they exceed ſix in num- 


ber, are then given in co the depute-clerk or 
his aſſiſtant. The purſuer's agent has it in his 
option to employ any one of the depute-clerks 


he pleaſes; but having once made choice of 


the clerk, the proceſs muſt continue in his 
chamber till its concluſion. The caſe is the 
ſame with regard to the extractor, who is al- 
ways the choice of the purſuer's agent, and 


has the benefit of extracting all acts, diligences, 


and decrees, in the cauſe, whether obtained 


by purſuer or defender. But when the pur 


ſuer allows proteſtation to be put up, the choice 


of the clerk lies with the agent for the defer. 


der. 

The ſummons and roll. of eee W 
lodged with the clerk, he carries them to the 
court; and in the morning, at nine o' clock, now 
uſually on Thurſday and Saturday, before the 
Ordinaries come to the outer-houſe, he reads 
aloud, at the fore-bar, the partibus and roll of 
the defenders names. 
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It is the buſineſs of the advocates clerks then 
to attend, and to cauſe the clerk of proceſs 
mark the name of ſuch lawyer as may be re- 
tained for the defender; for which purpoſe the 
defender's agent muſt previouſly furniſh the 
advocates clerk with a note of the parties, that 
he may have the action ” en at the time of 
the calling. 

Appearance being 5 marked for the 5 
fender, the clerk enn the nne in this 
manner: | 

not 3th Neves 100 #4 
* ARA. alt. F. To ſee—agent G. 
+. M. M. B. 
and he puts the ſame marking on the roll of 
the defenders names, where ſuch roll is neceſ- 
ſary. He then delivers all back to the agent 


from whom they were received; and a copy of 


the roll, with the clerks marking, is made out 
and affixed on the walls of the outer-houſe, 
when the ſummons 1s put to the roll, in man- 
ner after mentioned. 

When there are ſeveral defenders, ſeveral 
advocates may be employed, which often hap- 
pens in actions againſt debtors ; in which cate 
the advocate for the party principally concern- 
ed, or otherwiſe the eldeſt on the faculty liſt, 


is intitled to get out the proceſs to ſee; and the 


clerk makes out the purtibus in this way, 
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Act. A. alt. F. for M. to ſee, and to uin 
H. for L.“ and ſo on. | 
If at the calling, appearance ſhall be enter- 
ed for none of the defenders, then the Sun 
ts made thus : 


_— 3th November, 7790. 
10 Ad. A. alt. abſent; To the roll. 
8 M. M. B. a 
If. by any y overſight, the ſummons ſhall thus wy 
be allowed to go in abſence, while a lawyer has rol 
been truly retained for the defender, the clerk 5 
will amend the partibus, upon immediate ap- for 
plication, thus, © Thereafter appeared F. for the 
M0 the defender, to ſee; G. agent. to 
M. M. B.” he: 
Though this calling is not in preſence of the cal 

jud ge, and the appearance is entered only by be 
an advocate's clerk, in his maſter's name, yet ¶ ed 
it is held to be a judicial ſtep of procedure, WM by 
which makes a depending action, that, though po- 
allowed to lie over, may be wakened at any eit! 
time within the years of preſcription. And ven 


| &$ av the calling being once duly made, it cannot ceſ; 
ec 


be repeated. the 
If, however, it happen: not to be duly the 
made, for inſtance before expiry of the 7 


induciæ, the ſummons may afterwards be called Ia ſn 
of new, as if there had never been a calling; mor 
and that notwithſtanding it may have been put | to t 
to the roll, and even decree pronounced in the 1 x 


. 
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cauſe; upon this principle, that the proceed- 
ings previous to the running of the induciæ, 
muſt be held pro non ſcriptis, and that the au- 25m june 
thority of the ſummons, to call for the defen- Mia. 
der's appearance, after the inducic are run, re- 
mains the ſame as ever. | 

When the calling is properly made, and the AR regul. 
defender makes no appearance, the ſummons . *" 
_ be inrolled in the next week's regulation- 
roll. 

But when appearance is made, the advocate 
for the defender is intitled to have peruſal of 
the ſummons and writs founded on, in order 
to prepare himſelf upon the cauſe. On this A.s. 15 
head it is enacted, That when a ſummons is om. 
called, and given out to be ſeen, there muſt 
be given out therewith an inventory, ſubſcrib- 
ed by counſel, of the writings founded upon 
by the purſuer, ſo far as the ſame are in his 
power ; and the writings therein ſpecified muſt 
either be given out with the ſummons and in- 
yentory, or lodged with the clerk of the pro- 
ceſs, at or before the time of outgiving, that 
the defender may have an opportunity to ſee 
the ſame, before preparing his defences. 

The form of giving out the proceſs is this: 

a ſhort minute is made on the back of the ſum- 
mons, and figned by the purſuer's advocate, 
to this purpoſe : Edinburgh, 13th November, 
1790. Given out this ſummons, with exe- 


* 
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« cution thereof ſubjojned, and writs founded 


+ on, as per inventory, to Mr F. to ſee.” 

If, at the calling by the clerk, an advocate { 

has been, by miſtake, marked for the defender, WF - 

who is not retained by him, he immediately, 1 

on getting the proceſs, makes a return in theſe 0 

terms : Edinburgh, 13th November 1790. q 

++ Seen and returned as not for the defender.” Wh - 

4 | In conſequence of this return the ſummons 1 

1 muſt go to the regulation-roll, and not to the 5 
| 5 roll of ordinary actions, as it would have done, 


had appearance truly been made for the de- 
fender; in order to which it muſt be pre viouſ. 

ly carried back to the clerk who ſubjoins 

to the advocate's return, a marking, in 

theſe words: In reſpect- of the above re- 
turn as not for the party, To the regulation- 

roll.“ After which the ſummons may im- 
mediately be put in the regulation- roll. 

But when the advocate, to whom the. pro- 

ceſs is given out, has been properly marked 

for the defender, he ought to return the pro- 

1 . N ceſs, with defences, within fix days after the 
outgiving, with a minute ſubſcribed by him, 

on the back of the ſummons, in theſe words: 

Seen and returned with defences a- part.“ 

In practice the ſummons is given out to fee 

on Saturday, and returned on the Saturda) 

thereafter. 
With regard to defences, the act of fed 


* 
* — X 
1 . 7 
* 


dains that, When the defender returns the 
ſummons, he” muſt therewith return, upon a 
ſeparate paper, his whole defences, both di- 


| latory and peremptory, ſtating the facts he is 
to infiſt upon, and explicitely admitting or 


denying the ſeveral facts ſet forth in the pur- 


ſuer's libel; and along with his defences, re- 


turn an inventory ſubſcribed by his counſel, 


_ writings founded upon by him, fo far 


as the ſame are in his power; and the writings 


therein ſpecified muſt be given to the adyocate 


for the purſuer, or lodged with the clerk to 
the proceſs, at or before returning the ſum- 
mons, with the defences, that the purſuer may 
have an opportunity to ſee the ſame, hefore 


the calling of the cauſe ; and if the defender 
fail to return defences with the ſummons, or 
to produce the writings founded on by him as 


aforeſaid, or if he afterwards ſtate any new 
defences, or produce any writings unduly kept 
up by him, which he might have ftated 
and produced at the time of returning the ſum. 
mons, the Lord Ordinary ſhall immediately 
award to the purſuer, the expence which he 
has incurred by the delay. | 

This act of ſederunt does not derogate from 


Prelinins . 
runt before quoted is very explicit. It or- 


A. S. Tith 
Aug 1787. 
15. 


A. 8. iſt 


a former one, which declares that, if by rea- In. Ping 


ſon of new diſcoyery, the defender be obliged 
to alter any part of bis anſwers or defences, 
H 


—T1gth 
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he muſt give in that alteration i in writing, forty 
eight hours at leaſt before hearing ; ; and in that 


caſe, ſhall be obliged to pay thirty ſhillings Rer- 


ling at leaſt of coſts, to the purſuer. And in 
the ſame manner, if the purſuer be obliged. to 


amend any part of his libel, he muſt likewiſe 


give in the amendment in writing, ſo as the de- 


fender may have an opportunity to ſee it, forty- 


eight hours before hearing; and ſhall pay the 


foreſaid ſum, at leaſt, of coſts to the defender: 

and that the giving in of ſuch amendments and 
alterations, whether upon libel or defences, be 
intimated by the clerks in the outer-houſe, at 
the intimation of the bills; and that the intima- 


tion be marked by the clerk on the back of r 


| amendment. . ©: 


Bt; $673. © 


c. 169 21. 


The latter part of this act, e intima- 
tion, has gone into diſuſe. The ſame may be 
ſaid as to the exaction of the thirty ſhillings of 
coſts; a circumſtance which is to be regretted, 
as defenders have often nothing in view but to 
protract the cauſe, oy giving in their ae 
piece-· meal. | 
When there are more e than one, the 
advocate to whom the ſummons is given out, 
muſt return the proceſs in four days, to lie in 
the clerk's hands for ſix days thereafter ; during 
which time, any advocate appearing for another 
defender, may ſee the proceſs in the clerk's 


| hands; and borrow up the fame for the ſpace of 


* 
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FP . Theſe other 8 are alſo 
ordained to give in their defences and the vouch- 1 
ers thereof, within theſe ſix. days. But in prac- mw M " 
tice much.irregularity and trouble is occaſioned 

by this laſt part of the act not being duly attend · 
ed % {#54 . 

In order to prevent the 1 50 keeping up , of 
proceſſes, after expiry of the ſix days allowed  _ 
for ſeeing them, the act of. regulations: 1672, 1 
authoriſed the ordinary on the bills to fine the . 
advocate in 3l. Scots for each day the proceſs is 
detained after requiſition by a. notary, and be- 
fore complaint is made by the purſuer; and in 
61. Scots for each day it is detained after the 
complaint is given in: one half of which fines to 
be paid to the purſuer, the other to be put into 
the poor's box. But the moſt effectual remedy _ 


is that in preſent uſe ; which is, a warrant to 


macers, granted by the Lord Ordinary on the bills, 
upon complaint of the purſuer, for apprehend- 
ing and incarcerating the perſon who detains 
the proceſs, till ſuch time as he return it, and 4. 8. 11 
alſo pay the macer for his trouble.  . Nov. 1692. 
\ To prevent any undue preference of one cauſe 
to. nana. the judges were directed, by the act 81. 1672. 
1672, to proceed according to tlie order in which 1%, 5 7. 
the cauſes are inrolled; for which purpoſe books 
of inrolment were ordered to be kept both for 
the inner and the outer- houſ. 
Tiro of theſe books are appointed tobe kept —82. 


6 Original Proceſs 


for the outer-houſe ; in one of which are ito be 


inſerted ana advocations, removings, e- 


jections, and recent ſpuilzies. This is called 


N t. 1672. 
5. 16. 5 3. 


the ſiſpenſion- roll, and is called upon Tueſday 
and Wedneſday. But by the preſent practice 
it is confined to ſuſpenſions and advocations; 


removings, ejections, and ſpuilzies being inſert 


in the roll of ordinary actions. 


The other book is appointed to contain a 


roll of all other outer- houſe cauſes, which is 
therefore called the ordinary action- roll. It is 
divided into two parts. In the firit part are 
placed ſummonſes where no appearance is made 
for the defender, and proceſſes of reduction re- 
mitted from the inner- houſe upon warrants to 
diſcuſs, This part of the roll goes commonly 


under the name of the regulation- roll. The lat- 


Ib. § 3. 


ter part neceſſarily comprehends all actions not 
included in the ſigſpenſion or regulation- rolls; and 
therefore to it exclufively the name of n, 
action. roll is uſually applied. 

This roll is, by the ſaid act of cos, ap- 


pointed to be called on Thurſday and the re- 


maining days of the week. But the practice is, 


to call the firſt part of it, to wit, the regulation- 


roll, upon Wedneſday, immediately after the 
fuſpention- roll is finiſhed. The latter part, con- 
taining the ordinary actions, is called on Thurſ- 
day and the following days. 

The keeper of theſe outer-houſe rolls . 


— 
4 
* 
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le 


of the Chriſtmas vacation. 


4 
KR 


in the ſeffion-houſe each Saturday, during the 
ſeſſion, from twelve to two o'clock, for the pur- | 
poſe of receiving inrolments: and when Satur- HRS 
day happens to be a vacant day, the rolls are : 

taken up on the Friday preceding. He attends 
alſo for the ſame purpoſe upon the laſt Saturday — 24th 


The method of inrolment is by giving in the 


ſummons to the keeper of the rolls, with a note 


in writing, which varies in ſome trifling degree, 
according to the nature of the cauſe to be in- 


rolled; but the general tendency of it is to ſhow 


the nature of the proceſs, who is the clerk to it, 


the names of the parties, and the advocates and 


agents who condutt the cauſe. Thus the note 
given in for inrolling an advocation is in this 
form: | = 


Suſpenſion- roll. 
K. Advocation, A. againſt B. 
1 Per C. et D. 
| E. and F. agents. 

The inrolment of a ſuſpenſion is in the ſame 
terms; only after the clerk's mark K. the word 
ſuſpenſion is ſubſtituted in place of advocation. 
If either of them has been executed ag ſum- 
mons, and called in abſence, the note will bear 
accordingly ſuſpenſion in abſence ; advocation in 
abſence,” &c. with the names of the advocate 
and agent for the advocator only; but in ſuch 


8 


Dec. 1763. 
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caſe it is. meceſlary that-the abſent party ky . 
cially deſigned, a circumſtance otherwiſe not re- 
quired; the bare mention of the parties? ſur- 
names bein ſufficient, where mene has 
been — ES. 

This remark 18 ao applicable to ineol- 
ments in the regulation or ordinary attion-roll ; 


which vary from. the above form only m the 


name of the particular roll, and in mentioning 
the nature of the action, as ſummons of decla- 
« rator,” © ſummons of wrongous impriſon- 
« ment,” « fummons of ſpuilzie, and ſo on. 


The note of inrolment, with the ſummons, be- 


ing produced to the keeper, he marks the date of 
inrolling on the ſummons, which he then returns 
to the in-giver, keeping the note, in order to 


enable him to inſert the cauſe in the pr oper book 


of inrolment : and it is his duty, on the Monday 
thereafter, to affix on the wall of the outer-houſe 


a roll of the cauſes, according to the order of 


the book, which are to be heard that week. 


A. S. 9th 
July 1785. 


This roll is, by a late regulation, ordered to be 


printed, ant] copies of it furniſhed to the mem- 
bers of court. 


Proceſs for payment of Minden en 8 


. alment; for wrongous impriſonment ; and pro- 


ceſs againſt inferior judges, who neglect to exe: 
cute the laws for preſervation of the fiſhing ;-are 
all entitled to ſummary diſpatch, without ay 
ing the courte of the roll. 


if 


Ci 


Pi 


2 


kb in the 2 — cannot be called on mi 1723: 

any of the laſt nine ſederunt days of the winter — 19m. 
ſeſſion, or laſt ſeven ſederunt days of the ſum- Feb. 7742: 
mer ſeffion ; but acts and the TAE r are 

en 8 all theſe e e ; 


CHAP. II. 


79 7 2 in the cuter- bog. 
s E C T1 FO N I. 


Proceedings 2 an interlacutar i is pronounced. 


HEN the e is called before the Lord 
Ordinary in the outer- houſe, it is the 
duty of the advocates for the parties to be 
ready to debate; and the agent for the purſuer 
muſt previouſly have lodged the proceſs in the 
clerk's hands, with all the writings founded on. 4. g. 201 
If the defender is abſent, the purſuer is entitled 24 1 1 
to proceed in the cauſe, and he will obtain de- 
cree immediately without any proof of his libel ; 
againſt which decree the defender cannot be 
reponed but upon payment of ten ſhillings at 
leaſt, or ſuch greater ſum as the Lord Ordinary 


may think proper to modify. And if he has 


„ eee. 


been cited as within Scotland, he cannòt be fe. 
poned without Paying an e of mann 
millings. | ol 

But as ſuch decree, taken in abſence an 
without any proof, is generally held to be of 
little” or no avail, when afterwards called in 


queſtion, it is competent to the purſuer, where 
a proof is neceſſary, to take a term for prov- 


ing his libel, by writ, oath of party, or parole 
teſtimony. The procedure im ſuch cafe will 


be afterwards pointed out, when we come to 


treat of acts and incident diligence. 
A decree is held to be in abſence, ae the 
ſummons may have been taken out and return- 


ed as for the defender, if no peremptory de- 


23d July 
1739. 
Blair. 


fences have been proponed for him in the 


cauſe. 
In a late caſe a decree entirely in Abtes, 


followed by an ad judication alſo in abſence, was 


ſuſtained as effectual even in a competition with 
onerous creditors, though no proof was led, or 
reference made to the defender's oath, in re- 
ſpect that the defender was perſonally cited. 
We do not know any other caſe where ſo ſtrong 
an effect was given to a perſonal citation; and 
eonſequently it may ſtill deſerve to be conſider- 
ed, whether a proof of the libel ought not to 
be brought in every caſe where the defender 
fails to appear; more eſpecially, as in that above 
quoted, the court, in all probability laid conſi- 
. 5 


C ͤ ATA nd EE: 
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derable ph the. circumſtance of * de- 


fender having died, before any obj ection was 
roponed. See, however, the deciſion in the 


caſe of Sutherland againſt Lockhart, ach F eb- 


8 ruary 1790. ws: 492 7; 
It, was before obſerved, that the Lords cannot 
pp oa in the cauſes of their near relations, ſuch p. 8. 


as father, brother, or ſon, whether by affinity or 
conſa nguinity, or of uncle or nephew by coꝑ- 


ſanguinity, In order therefore that the purſuer 
may ſuſta in no prejudice by. delay, on. account 


either of the defender decſining the Lord Ord 


nary, or of his Lordſhip himſelf declining to 


judge in the cauſe, the Lords, .on deſire of the 


Ordinary, qr application of the party, name A. 8. ** 
another judge to call and diſcuſs the proces Dee, 168s. 


that ſame Pe, "IP: ey 
mY order to this, the Lord 2 5 is 
declined, goes to his ſeat in the inner-houſe and 
ſtates the reaſon. of declinator to the Lord Pre- 
ſident, Who immediately appoints another judge 


to call and decide the cauſe. 15 
Where there is no ſuch declinator, and. if 5 _ 
the purſuer be not ready, the proceſs is deleted $ 2 


out of the roll, to be again inrolled in ordinary 


form; but if the defender appear, and demand 
proteſtation for not inſiſting, it is inſtantly grant- 
ed, and the proteſtation cannot be recalled but 
upon payment of Tor. at leaſt, as before. This 
is called fugicial protestation ; and the. effect of 
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it, when extracted, is to afſoilzie the defender 
from that inſtance, after wliich he is not obliged 
, to anſwer till he be cited upon a new # fummons 
"and the proteſtation-money paid. EM 

If the abſence of the e bor either | 
party be neceſſarily occaſioned by his attending 
in the inner-houſe, when the cauſe is called, 
the Lord Ordinary is required, by the act of re- 
gulations, to call the cauſe next day, if deſired 
by the party. The practice is, to call ſuch 
cauſes the ſame day, after finiſhing the reſt of 
the roll, if the Lord Ordinary has time for 
doing ſo; otherwiſe they are en next day, 
| agreeably to the act. 
When a cauſe which has 1550 n to go 
in abſence, is called in the courſe of the regula- 
tion roll, the defender's counſel may prevent 
decree by taking out the proceſs to ſee till a fu- 
ture day. The regulation roll, as before ob- 
ſerved, is called on Wedneſday ; and a cauſe in 
this ſituation is generally. put off till the Friday 
or Saturday; betwixtꝰ and hich time, the de- 
fender muſt lodge in proceſs written defences, 
ſo as that the purſuer's counſel have a proper 
opportunity of ſeeing them, and preparing him- 
ſelf to debate when the cauſe is again called. 

If the parties be in the view of making up 
the cauſe in an amicable manner, or ſee it for 
the intereſt of both that it be not immediately 
proceeded in, the Lord Ordinary, on a motion 


r awe... i. 


be admitted, in initio litis only; and that it muſt 


the ſake of regularity and diſpatch, it were to 


that would be occaſioned by bringing à new 


from the bar, uſually makes aviſandum with the 
proceſs ; although this 1s refuſed by ſome of the 
Judges, who make it a rule either that the pa- 
ries ſhall proceed to a diſcuſſion of the cauſe, oer 
that it be ſtruck out of the roll. This interlo- 
eutor making av;/andum in general terms, is not 
underſtood to ſend the proceſs to the Lord Or- | 
dinary, for his adviſing it; neither does it hin- | 
der the parties from inrolling and proceeding in 
the cauſe, whenever they pleaſe, or their agents 
from borrowing the proceſs from the clerk, 
when they have occaſion for it: all which ftands 
otherwiſe when aviſandum is made with any de- A. & 2oth 
bate or particular paper in the cauſe. . _ — 

The object, in general, of making aviſandum Je 165. 
3 is to have the cauſe fixed be. 
fore that Ordinary; which cannot. be done 
without his ſignature on the proceſs, obtained 
during the week in which his Lordſhip is Ordi- 
nary in the outer-houſe. 

From the acts of ſederum before cited, 1 
treating of the preliminarĩes of proceſs, it might 5 ; 


be inferred that an amendment of a libel can = | 


Jan. _ 


be proponed before a calling of the cauſe. For 


be wiſhed that this could always be done ; 
but to avoid the trouble, expenſe and delay, 
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Gion, theſe amendments are in practice fre- 
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quently allowed, although not given out to 


the other party to be ſeen, forty- eight hours 


before the calling, in terms of the act of ſege- 


runt ; nay ſometimes they are admitted after 
ſeveral ſteps are taken. This, however, ſeems 
to be clear, that if a cauſe ſhall be carried the 
length of litiſconteſtation, by a proof being al- 


lowed, an act extracted, and ſo forth, no amend- 
ment of the libel is competent; and the reme- 


dy left to the purſuer is to bring a ſupplemen- 


tary action, which may be remitted to, and con- 


joined with the action already i in court. Nei- 


ther is it competent to amend the libel when 


the proceſs is in abſence of the defender: the 
proper ſtep, in ſuch caſe allo, i is to _ a "ny 
plementary action. 

When an amendment is pamed,; hs miſty 
gives. in a note in writing, at a calling of -the 
cauſe, ſpecifying the amendment required. This 
note the Lord Ordinary allows the other party 
to ſee till next calling. If the party has any 
objections to propone againſt the amendment 
being allowed, he is heard thereupon ; when 


the Lord Ordinary either refuſes to admit the 


amendment, or allows it to be received. as he 
—_—_ . 


When either the purſucr or ah Sides: is 
minor without tutors or curators, or a married 
woman, whoſe huſband does not concur in the 
action, it becomes neceſſary to have a curator 
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| appointed to ſupport the proſecution br dene. | 
Such appointment is likewiſe neceſſary, Where 
| a pupil or minor is engaged in a ſuit with his 


tutors or curators, or a married woman with her 


| huſband. It may proceed, iſt, on a demand 
upon the part of the wife or minor, whoſe pre- 


ſumed inability to conduct the cauſe clearly 
founds the application; 2dly, upon the demand 
of the adverſe party, who has evidently an in- 
tereſt that the decree which he may obtain be 
effectual; or 3dly, without application from 
either party, the judge may, and indeed ought, 
ex officio, to appoint a curator, in order to render 
efſectual his own decree. In this laſt caſe, the 
Judge, whenever ſuch appointment appears to 
be neceſſary, names a proper perſon de plano to 
the office. In the former caſes, which more 
uſually happen, the appointment proceeds on a 
motion of counſel from the bar, without the 
neceſſity of any written application. The per- 
ſon appointed appears before the Judge and 
makes oath de fide/t adminiſtratione; but he 
gives no ſecurity, having no power to meddle 
wth the minor's eftate. The clerk of proceſs 
mer makes up a minute of the appointment; 
ind the cauſe afterwards proceeds in the name 
of the party and his curator ad litem. 

Suppoſing now both parties come prepared Wk 
lebate, the counſel for the purſuer firſt pro- 
ceeds to recite” his libel, and the grounds upon 
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propones his defences or enen, in wor | 


70. — Original Pronſe, 
which it is founded; and the defender next 


proper order. 
Theſe are either Adem or peremptory. The 


nature and effect of a dilatory defence is only 
to delay the action; that of a peremptory 


defence, to extinguiſſi it completely, and ope- 
rate a PRINT allolyitor i in . ur the ** 
nee 


tions, | 
1. To the purſuer's title, — 
2. To the form of the action, a2, 
3- To the form of citation, 
4. To the competency of the court, 
5. To the particular judge before whom the 
cauſe is brought ; and others of the like na- 


ture. The two laſt mentioned ought, ſtrialy 


A. S. 1th 


Aug. 1778. 
* 


5 


ſpeaking, to be ſtiled declinatory Ons] rather 
than dilatory. 


It was already obſerved that, at the return 


of proceſſes, all defences both dilatory and per- 
emptory muſt be proponed ; .a regulation ex- 
ceedingly proper, as the parties are thereby 
enabled to proceed and debate-the peremptory 
defences, in caſe the dilatory defences ſhall be 
over-ruled. But if, on the other hand, the dila- 
tory defences appear to the judge to be of ſuch 


a nature as to merit an abſolvitor in 'favour of 
the defender, the Lord Ordinary gives judgment 


Of the firſt ſort, therefore, are all excrp- 
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accordingly; without obliging the parties to . 
bate the peremptory defence. 

In every caſe the defender muſt WW care 
not to proceed to his peremptory defences, with- 
out at the ſame time ſtating ſuch dilatory de- 
fences as he means to infiſt on; becauſe his do- 
ing ſo will be held a paſling from all defences 
of a dilatory nature. 

After the counſel for the Ade os Aab . 
ed fully his defences, the counſel for the pur- 
ſuer is heard in anſwer; to which he, for the 
defender, is intitled to reply; and if the Lord 
Ordinary find it neceſſary, the debate proceeds 
by duplies, triplies, and ſo on, till the argu- 
ment on the point at iſſue be complete, but ſo 
as the defender may ee be the laſt ſpeaker, 
if he inſiſt upon it. 6 

If there be more than one hind * a 
party, the junior lawyer opens the debate, by 
ſtating the grounds of action; and the defences 
are proponed by the junior lawyer on the other 
ſide; then the /zenior advocate for the purſuer 
anſwers, after which the. ſenior lawyer for the 
defender replies, and in this way the debate 
proceeds, as before mentioned; the eldeſt ad- 
vocate for any as always pleading after his 
junior. 


The view in ien the regulations before A. S. 10 
noticed, with regard to giving in full defences 
nd amendments either of defences or of the Aug. 187. 


. 


16 
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Übel, was to bring the merits of the cauſe, as 
fully as poſſible, before the Lord Ordinary, in 
the firſt ſtage of the proceedings. With the 
fes. 1511. fame view, it is provided that all writings, not 
86. formerly produced, ſhall be lodged in the clerk's 
hands twenty- four hours, at leaſt, before the call. 
ing of the cauſe; and that the particular clauſes 
ſhall be marked, on which parties intend to 
W. § 16. found. It is likewiſe ordained that all allega- 
tions be proponed, at leaſt before any report or 
application to the Lords in preſence; with cer- 
tification that no new allegation or defence 
ſhall be heard, unleſs it ſhall have come recent- 
ly to the knowledge of the party; and wher- 
ever that is alleged, it muſt be inſtructed by 
oath ; and in any event the proponer ſhall pay 
a fine to the other party, for his expenſes, to 
be modified as the court may ſee cauſe. ; _ 
Hy the fame act it is further appointed, that, 
where an allegation is offered to be proved 
ſcripto, the purſuer or defender who 1s poſſeſſed 
of the writings ſhall inſtantly produce them; 
and if he allow a term to be aſſigned, or a dili- 
gence to be granted, for recovering writings in 
his own poſſeſſion, he ſhall pay a fine to the 
other party, not under 40s. ſterling, to be 
modified at the pleaſure of the judge. 0 
Though generally no perſon is obliged to de. 
fend an action, unleſs ſpecially cited thereto 
yet, as it ſometimes happens that all parties 
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| having intereſt in the iſſue are not called, they 


are intitled, on getting notice that ſuch cauſe 
is commenced, to appear and oppoſe the pur- 
ſuer's plea, if they ſo ineline. In order to this, 
however, they muſt inſtantly verify the intereſt 


they have in the cauſe, by productions made in 


the-clerk's hands; for it is not upon vague al- 
legations that procedure ought to be ſtopt. 
Theſe productions the purſuer is allowed to ſee, 
and parties are ordained to be ready to debate 
againſt next calling. This is called a compear- 
ance incidenter, or a compearance for one's in- 
tereſt. Such compearance gives ground for a 


decree of preference, but is not the foundation Kilk. »« 


Proceſs, ' 


of a perſonal decerniture e againſt the _ ſo No 2. 


appearing. 

IF parties are fully heard at the firſt anti 
and the facts all aſcertained, the Lord Ordinary 
immediately pronounces judgment ; or, if there 
appear to him any difficulty in the caſe, he will 
take the matter to more deliberate confideration 
with himſelf. This is called aviſandum to the 
Lord Ordinary ; which the clerk of proceſs ac- 
cordingly minutes under the debate ; and pur- 
ſuant thereto the Ordinary conſiders the plead- 
ings for ſuch time as he finds neceſſary ; after 
which he either pronounces judgment himſelf, 
or by reaſon of difficulty attending the deci- 
ſion, he declares he will take the opinion of the 
whole Lords, in which caſe the cauſe is ſaid to 

= R c | 
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takes the cauſe to report, without previouſly 
making aviſandum therewith to himſelf, either 
when he ſees difficulty at the time of the' plead. 
ings, or when the W at iſſue 1s a great im. 
ee. 

In order that the Lord Ordinary may adviſe 
the cauſe, the proceſs is tranſmitted to him by 
the clerk, who does ſo by putting it into the 
hands of the private clerk who attends his 

Lordſhip. And as practice had introduced 
many irregularities, in regard to the tranſmitting 
of proceſſes and papers to the Judges, it is ſpe- 

5 ers cially appointed by a late act, that this ſhall 
henceforth be done by the clerks of court and 
their aſſiſtants, and by none elſe. 

But if the proceſs be not ripe for a deciſion, 
becauſe of the facts not being aſcertained, all 
that the Lord Ordinary can do, is to determine 
the relevancy; that is to ſay, ſuppoſing the 
matter of fact libelled by the purſuer, or op- 
poned and inſiſted on by the defender, to be 
proven, he determines how far it would infer 
the concluſions which the parties reſpectively 
draw; in which caſe the judge is ſaid to find 
the libel or the defences relevant, and in ſo far 
he admits them to probation. The parties then 
muſt condeſcend upon the manner in which 
they will undertake to prove their averments; 
and this proof may be either by the oath of the 
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be taken to report. The Lord Ordinary * 
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adverſary, by writ, or by witneſſes, according 
to the nature of the caſe. The procedure, in 
conſequence of adopting 'one or other of theſe 
modes of probation, will come afterwards to be 
treated of. | 


To prevent falſe and Suu averments, 


what is called an oath of calumny was very er 1420 


early introduced into practice; that is to ſay, the 
one party is intitled to demand of the other, 


that he make oath to the truth of the facts ſet 


forth by him in his libel or defences; ; and the 
effect of it is, to bar the ſwearer from inſiſting 
on thoſe allegations which he himſelf ſhall on 
oath acknowledge to be groundleſs. However, 
as this is an oath, not of yerity, but of credulity 
only, the party who demands it, is not under-. 


e. 1286. 


ſtood to make a final reference to the oath on 


his adverſary, or to preclude himſelf from bring- 
ing any other probation of the fact ſworn to; 


and therefore, whatever the tenor of that oath. 


may be, the allegation may be proved in the 
ſame way as if no oath were given ; and may 
even afterwards be referred to the oath of veri- 
ty of him who previouſly ſwore de calumnid. 


For this reaſon, a party 1s not bound to give 3 a 
oath of calumny on a recent fa& of his own, ag Jn: 1692. 


that muſt reſolve into an oath of verity; and it 


would be unjuſt that one party ſhould be bound 


to ſwear to the yerity, while the other is not 
bound to abide by it. On ſimilar n it 
K 2 


Dick. vol. a. 


P. I2, 
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is denied, in particular actions, ſuch ag deforce. 


ment, xe detur occaſio perjurio; in a reduction 
and improbation, before the writs called for be 


produced, for there the allegation of forgery 


made by the purſuer is only to force production 
made effeQtually ; nor is it allowed, when ap- 
pearing to be demanded with * view of de- 
laying the cauſe. 

Not only the parties, but their a alſo, 
may be compelled to give their cath of calum- 


ny, to this effect, that they have juſt reaſon to 


inſiſt on the libel, or to propone the defence, 


according to the information received from their 


clients, and that they believe the information 
to be true. It may be craved in any ſtage of 
the cauſe, before decree is pronounced, though 
generally it is demanded in initio litit. The 
party, if preſent, may be compelled inſtantly 


to ſwear; and if abſent, he may be brought to 


A. S. iſt 


Feb. 1715. 
$ 6. 


give oath in court, in virtue of a writ ſtiled a 


diligence, the nature of which will be ac | 


wards explained, 

Theſe oaths have gone muck into diſuſe, ſince 
the act of ſederunt 1715, which obliges a party, 
without making oath, to confeſs or deny any 


fact or averment pleaded againſt him, otherwiſe 


holds him as confeſt, and ſubjects him in full 


_ expenſes to the other party, if it ſhall turn out 


that he has denied it falſely. 
If the cauſe, after the firſt calling in in the 
outer-houſe, remain in ſuch a ſhape that no de- 


jjb Www 


de- 
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naten ſentence can be given, the Lord Or- 


dinary makes ſuch interloc utory order as the _ 


circumſtances - of the caſe require, and, if ne- 


ceſſary, he, upon a future day, hears the cauſe 


at the ſide-bar. It is a general rule that, when 8. 
a cauſe has been once fixed before a Lord Ordi- 


nary, it remains before him until it be diſcuſſed, 


either by an act of litiſconteſtation, a proteſta- 
tion, or a decree. If the Ordinary die during 
the dependence, the procedure ſtops, until a 


petition of either party concerned. The cauſe 
is generally remitted to the former Ordinary's 
ſucceſſor on the bench. But if a ſucceſſor be 
not named, and the cauſe will not admit of de- 
lay, it is ſent to the Ordinary officiating in the 
outer-houſe for the time; unleſs the petition be 
moved on Saturday, in which caſe it is remit- 


ted to the next week's Ordinary. The peti- 


tion and remit mult then be tranſmitted to the 
outer-houſe clerk ; after which the proceſs may 
be inrolled in the new Ordinary's hand roll, if 
neceſſary, and the cauſe proceeds, by hearing, 
at the ſide-bar, or otherwiſe, as it would have 
done before the former Ordinary, 

In order to underſtand the times and the 


manner of proceeding at the ſide-bars, where 


by far the greateſt part of. the buſineſs of the 


court is conducted, it is neceſſary to remark, 


that as few cauſes are determined at the firſt © 


1672. 
c. 16. 5 14 


new Ordinary be named by the Lords, on the 
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hearing before the Lord Ordinary in the outer. 
houſe, it becomes abſolutely neceſſary that 
ſtated times be appointed for ſubſequent hear. 
ings and other procedure; and as it unavoid- 
ably happens that a multitude of cauſes remain 
before each of the Lords, long after their ſit- 
ting in the outer-houſe as Ordinaries for the 
week, it becomes a very difficult matter to re- 
gulate the buſineſs in ſuch a way as their Lord- 
| ſhips may have proper opportunities to diſpatch 


the proceſſes depending before them, and at 


ſame time a due degree of order and regularity 


be preſerved. Theſe difficulties have obliged 


the court to adopt various regulations at vari- 
ous times. 
By the rules at preſent obſerved, the Jad 


Ordinary, who has been in the outer-houſe for 


A. s. sm the week, is intitled to fit and hear cauſes in 
June 1733. | . x 5 
-— 5th the outer houſe, from nine to ten o'clock, on 


June 1734. Tueſday, in the week following. He may alſo, 


um on every ſeſſion day of that week, Saturday 


1. 25 excepted, repair to a ſide-bar, at the riſing of 
the Lords, there to hear cauſes till two o'clock ; 
and on the Saturday, he may fit there from 

NT 179. nine o'clock till the inner-houſe riſes. He may 

— 5th allo, every ſeſſion day, Tueſday excepted, of 

aue 1799% the third week, after his own, ſit in the outer- 


houſe, from the time the ſingle bills are over: 


and he cannot be called into the inner-houſe, 
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except his preſence be neceſſary through the 
want of a quorum. „ 

The other Lords fit alſo by rotation, three at A. S. 6th 
a time, at three different benches, every ſeſſion — 5m 
day; from nine o'clock till the inner-houſe ſits I 7734 
down, for the purpoſe of hearing cauſes which 
have not been diſcuſſed during their ſitting as 
Ordinaries in the outer-houſe, and at the times 
above-mentioned ; the order of rotation being 
according to their ſeniority on the bench. Dur- 


ing the two laſt ſederunt days of the ſummer 1th 


ſeſſion, and four laſt ſederunt days of the win- — 
ter ſeſſion, no judge is intitled to fit in the I 973% 
outer-houſe, except for calling acts and regula. J* 774+ 
tions. : | 5 

In order that the practitioners may have due 
notice of the particular times when the reſpec- 
tive judges are to come to the ſide- bars, the keep- 
er of the outer-houſe rolls is ordered to affix on 11h 
the walls of the outer-houſe, every Monday Nov. 18. 
morning, a note of the names of the Lords 
who are to hear cauſes at the ſide-bars, each 
morning, that week. The ſame note alſo 
intimates the names of the judges who are 


to officiate during the week as Ordinary in the 


_ outer-houſe, Ordinary on the bills, on oaths and 


witneſſes, and on concluded cauſes, reſpective- 
ly: as to which judges, the rule of their ſuc- — 5th june 
feeding to act in theſe diſſerent capacities, is this: 


chat the Lord Ordinary ſhall be upon concluded 


June 1733. 
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cauſes, who was Ordinary in the outer-houſe 
the week immediately preceding ; and the two 


Lords immediately before him in ſeniority, or in 


other words, the two Lords who were Ordina- 
ries in the outer- houſe, immediately before him, 
ſhall be upon oaths and witneſſes. 

This note of intimation is made up in the fol- 
lowing form: 


20th Dec. Outer-houſe and bills, Lord Eſkgrove, 
1790. Oaths and witneſſes, Monboddo, Ankerville, 
Concluded cauſes, Juſtice Clerk, 
Tueſd. Juſtice Clerk, Elliock, Stoneſield, 
Wed. Gardenſtone, Hoailes, Monboddo, 
Thurſ. Ankerville, Eſkgrove, Swinton, 
Frid. Henderland, Rockville, Dunſinane, 


Sat. Juſtice Clerk, Dreghorn, Alva, 
Lord Monboddo comes to the outer-houſe on Wednef. 
day and following days | 


and Lord Juſtice Clerk continues in it all Saturday 
fuorendoon. | 
It is obvious, from the aa of three 
judges all hearing different cauſes at the 


ſame time, who muſt be attended by the 


fame body of practitioners, whether advo- 
cates, agents, or clerks, that ſome degree of con- 
fuſion and delay muſt ariſe in the proceedings. 
If it might not be deemed preſumptuous to 
ſuggeſt a remedy, after the many excellent re. 
gulations' which, within theſe few years, have 


been made by the judges, * the view to in- 
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ſure re gularity and diſpatch, we ſhould perhaps 


be inclined to refer to the practice of the court | 

a century ago; when one judge only was al- A. S. Ich 
lowed to ſit in the outer-houſe at à time. 
if the increaſe of buſineſs ſhall be thought to re- 
quire more than one judge, it Is ſubmitted that 
it would be a very conſiderable improvement, * 
two only were admitted; on, which footing an 


Y arrangement might be brought about, were the 


inner-houſe to meet at eleven; in place of ten; 
a circumſtance which appears neceſſary to the 
propoſed plan, and would cauſe, it is hoped, 


no inconvenience to the judges. 


But to return to the buſineſs i in hand; ation 
it is neceſſary to bring a cauſe before the Lord 
Ordinary at the fide-bar, it muſt be inrolled in 
what 1s called his hand-roll. This roll | is made 
up by his Lordſhip' s priv ate clerk, who ſub- — n 
ſeribes it, after putting upon it a ſhort minute or — 
docquet, ſpecifying the number of cauſes i it con- Nov. 2738. 
tains, in order that no addition be und uly made. 
The roll, ſo ſubſcribed, muſt then be affixed on 
noon, two 4 before chat on which the roll is ap e 
to be called; and the hand- oll of cauſes to be 
called on Tueſday muſt be put up at twelye 
o'clock noon of the Saturday preceding. The. 
proceſſes ſo inrolled muſt be lodged in the clerk's 
hands by fix o'clock of the day preceding that 


Or, Nov. 1680. 
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on which the roll i is to be called, under an carey 
of 105. ſterling. 


The inrolment conſiſts of a ſhort note, men- 


_ tioning the mark of the clerk to the proceſs, the 
ſurnames of the parties, and of their advocates; 
to which ſome of the judges, with great proprie- 
ty, require to be added, the particular purpoſe 
for which the inrolment is made. Theſe things 
the agent mentions verbally to the Ordinary's 
elerk, who attends in the outer-houſe from ten 
to twelve o'clock of the day on which the roll 
is affixed on the walls, for the purpoſe of making 
it up. Or the inrolment may be made with 
greater accuracy, by lodging with him a note in 
Writing to this purpoſe : 

X. Burnet againſt Brown per D. et E. 
Jo force in condeſcendence ;” or, © To get in 
* anſwers to condeſcendence ;” and fo on. 
When a cauſe is firſt called before the Lord 
Ordinary in the outer-houſe, which bas any in- 
timate connection with another proceſs already 
in court, this laſt 1s held to be the leading pro- 
ceſs, to which the Lord Ordinary will remit the 
fubſequent cauſe 9 contingentiam. 

The only effect of this remit is, to bring the 
two actions before the fame Ordinary. The 
proceſſes remain perfectly diſt inct; they may 
have different clerks, even in different offices; 
and procedure held in one of them will 
not prevent the other from ſleeping. But if 
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the connection between the two is ſo intimate, 
that the Lord Ordinary, to whom they are remit- 
ted, ſees ground for conjoining them, then they 


become one proceſs, to which he is clerk who 


was clerk to the leading proceſs ; and the acts 
and decrees therein, which it may be neceſſary 
afterwards to extract, will be burdened with the 
libel, productions and pleadings applicable to 
both. On this account, chiefly, the counſel 
and agent ſhould conſider well, before they al- 
low a conjoining of actions, eſpecially if one or 
other of them can by any means be got rid of. 
But if, on the other hand, both actions muſt ne- 
ceſſarily go on, then it may be of advantage to 
both parties to have them conjoined; as there- 
by the ſame pleadings and ſteps of procedure, 
and the ſame fees of court, ſuffice for both ac- 
tions, which would be incurred in each, were 
the proceſſes kept diſtinct. 

Sometimes a party is reduced to the pecedlit 
of combating his adverſary's plea, by allegi ging 
falſehood and forgery in the writings founded 
on, and offering to improve them as ſuch. If 
this improbation is proponed in a late ſtage of 
the cauſe, unleſs there appear pregnant cir- 
cumſtances to induce a ſuſpicion of falſehood, the 
objection will be repelled as incompetent hoc 
ſaatu, reſerving to the party objecting to inſiſt 
in an ordinary action of improbation, as accord, 
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But if proponed i in due time, the judge will ad- 
mit the objection as competent, and allow the 
party to propone improbation per modum excep- 
tionis, and ſiſt procedure in the principal action, 
till the reaſons of improbation are diſcuſſed. In n 
order to diſcourage affected delays, the propon- 
er of the improbation muſt conſign 40. Scots in 
the hands of the clerk to the proceſs, to be for- 


feited to the other party if the allegation ſhall 


turn out to be calumnious; and he who founds 
on the deed challenged muſt abide by it, as a 
true writing, for doing which a day is aſſigned. 

From the act 1557, it ſeems evident, that 
conſignation was required in every caſe where 
the proponing of improbation operated as a de- 
fence to ſtay judgment which might otherwiſe 
paſs againſt the party proponer, he being 1 in per- 


fectly a different ſituation from one who brings 


a regular action of improbation ex proprio motu. 
Nevertheleſs, it ſeems fixed by the practice of 
the court, that conſignation is not neceſlary, 
where the party executes a ſummons of i impro- 
bation, though his doing ſo is only to make 
good his defence in a previous action depending 


againſt him. And, on the other hand, conſig- 


nation is required, though the deed challenged 


as falſe be ſet up only as a ground of compen- 


ſation ; which ſeems unneceſſary, according to 
the principles already laid down. The manner 
and effect of abiding by a deed, will be after- 
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wards explained, when we come to treat of the 
proceſs of improbation. - 
After conſignation and abidin 8 5 the 5. 


N aviſandum is made to the Lords; and the 


cauſe proceeds as in an ordinary action of re- 
duction and improbation. 
Such improbation, if repeated incidentge; with, 


out a ſummons formally executed againſt the ill. vow 


party, has the effect of ſetting aſide the deeds x. No 7 
challenged, only in ſo far as they go to ſupport 
the claim in the principal cauſe ; to every other 
effect they remain entire, as if no ſuch impro- 
bation had been proponed ; and, in general, a 
ſummons repeated incidenter has no further ef. 
tet than the libel in the process into which it is 
repeated. | 3 

It is a maxim in law, that exceptio fai/; 1 77 om 
nium ultima; and ſo far was this carried by the 
ancient practice, that, after proponing impro- 
bation of a deed, no other defence of any kind 
was allowed. But by the later deciſions, the 
brocard 1s made applicable only to the writ or 
title objected to; and therefore the defence of 
compenſation or of payment may dill be pre- 


ferred, becauſe theſe are not neceſſarily incon- Did. vol. 
ſiſtent with the falſehood of the writing founded 88. 


On. 


All zen 1 eee muſt be ſub. 8g. 1686, 


ſcribed by the judge; thoſe in abſence, the ſame 2 


A. 8 gth 
day they are pronounced ; thoſe upon debate, July 1709. 
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within fix days thereafter at fartheſt, excepting 


interlocutors pronounced on the four days pre- 
ceding the two laſt days of the ſeſſion, all which 


muſt be ſigned within forty-eight hours after 
pronouncing ; and interlocutors given on theſe 
two laſt days, which muſt be ſubſcribed the 


ſame day they are pronounced. 


When an interlocutor is not figned of the 
fame date it is pronounced, the clerk muſt pre- 
fix to the minute the true date of the debate, 


and of pronouncing ; and below the interlocu- 
tor he muſt add the date of ſigning it. 
All interlocutors not ſigned according to theſe 


rules are declared to be void and null. 

The ſame act of ſedęrunt prohibits interlocu- 
tors from being ſubſcribed after the riſing of the 

And it ordains all aQs, decrees, and proteſta, 
tions to be put up in the minute-book of the 
date they are ſigned. 

If any miſtake has been committed i in writ- 
ing out an interlocutor, it may be rectified, on 
a motion of counſel from the bar, provided the 
Lord Ordinary has not yet adhibited his ſub - 
ſcription. After the interlocutor is ſigned, any 
amendment or explanation muſt be obtained, 
either by the conſent of both parties, or on a 
repreſentation preferred for the purpoſe. 


1. EN 


8E Cr. U. | 
Of Repreſentation. | 


IF both parties acquieſce in the judgment pro- 


nounced by the Lord Ordinary, the point 
decided becomes final, and if of the nature of a 
decree, it may be extracted. When a party is 


diſſatisfied, he may give in a repreſentation to as an 
the Lord Ordinary, praying an alteration of the 
judgment. This he muſt do within ten ſede- 725 5 2. 

runt days after ſigning the interlocutor com- wh 
plained of, otherwiſe it becomes final, unleſs he e 274. 


ſhall allege that he has come to the knowledge 
of ſome material fact he did not before know; 
which allegation he muſt prove. 

In reckoning the ſederunt days in the outer- 
houſe, Saturday 1 is included. In petitions to the 
inner-houſe, it, in general, is not (a). 

If a party means to repreſent, it is the bufi- 
neſs of his agent to borrow up the proceſs from 
the clerk immediately ; for, if the other party 


inſiſt upon it, he is entitled to extract the de- x 


cree, after elapſing of four and twenty hours 


from its being read in the minute- book. Nov. 1708. 


Strictly ſpeaking, the clerks can give up pro- 
ceſſes t to none, except members of the College 


(a) See Section Petitions and Anfwers. 
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of Juſtice, as it is againſt ſuch only thit cäp- 


tions can be iſſued for having them returned in 


due time. But, as the rigid obſervance of this 
rule would occaſion much trouble and loſs of 


time to the men of buſineſs employed about the 


court, the practice is, to lend out proceſſes of 
every kind, on the receipt of any perſon who is 
clerk or apprentice to the agent in the cauſe; 


and, upon ſuch receipt, a caption may be ob- 


tained againſt the agent himſelf; if the writs 
borrowed up are not timeouſſy returned. 


Repreſentations againft decrees entirely in ab 


ſence may be preferred at any time\ before ex. 


A. S. roth 


Mar. 1798. 
clock of the firſt ſederunt day after being given 


— 1th 


Nov. 1708. 


tract; but all repreſentations muſt be tranſmit- 
ted. to the Lord Ordinary, at or before one O- 


. 5 | ; 

Anciently it was ufual to ſtop extract, by 
verbal order of the judge. This was after. 
wards diſcharged ; and all ſtops were ordained 


to be in writing, and fubjomed to a repreſenta. 


— 8th 
Joly 1709. 


tion, craving the ſame. 'Fheſe ftops were alfo de- 


clared not to endure above à fortnight, when 
granted in time of ſeſſion, and to endure/only 
for eight days after the ſeſſion's fitting down, if 
granted in time of nnn unleſs they were re. 

newed. 7 'y 
The ſigning of inddcigtoan in time 8 vacance 
having been diſcharged very ſoon after the a- 
bove enactment, the 7 part of che regulation 
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Repreſentation. | 89 
W. long been uſeleſs ; and the clauſe which li- 
mits the endurance of ſtops has alſo become 
A obſolete, it being now underſtood that no ex- 
K tract can go out, until the repreſentation, if 
1 written upon by the judge, be unn e 
f | with or without anſwers. 
YL The repreſentation, together with thi proceſs | 
1 nigh be lodged within ten ſederunt days in the 
» hands of the clerk of proceſs. For ſome time 
+ bypaſt, a practice prevailed among the agents 
; of tranſmitting repreſentations to the judges by 
yp. the hands of their private clerks, without the in- 
x. ¶ tervention of the clerk of proceſs at all. Beſides 
it. the irregularity of the meaſure, the practice was 
oy. attended with this diſadvantage tothe agent, that 
en he could not get his receipt for the proceſs de- 
leted by the clerk till it was returned from the 
by I Lord Ordinary; conſequently he remained, dur- 
ter. ing that period, liable to any hazard attending 
dit. But this improper: practice is now put an 
end to by the act of ſederunt, already mention- ,o, Mar. 
ed, which appoints the proceſs, on all occaſions, '79* 
to be tranſmitted to the Lord Ordinary by the 
clerks of court, and their aſſiſtants. 
If the Lord Ordinary think that the interls: 
cutor under review deſerves further conſidera- 
tion, he ordains the repreſentation to 'be an- 
ance ¶ ſwered by the other party in writing,” or, viva 
\e a- voce; at the bar: either of which deliverances 
ation will keep the matter open until a new interlo- 


4 
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cutor be pronou 


I the point ſeems clear, 


his Lordſhip will kale the deſire off the repre- 


ſentation; after which the matter remains open, 


ſo as no extract can go out, for three days after 
the decree on the refuſed repreſentation is put 
up in the minute- book. And the party repre- 
ſenter may offer a ſecond repreſentation to the 
Lord Ordinary, within ten ſederunt days of the. 
date of ſigning the laſt interlocutor, provided 
no extract has previouſſy gone out; to prevent 
which, the proceſs ſhould be borrowed up from 
the clerk immediately. on the repreſentation be- 


ing refuſed. Sometimes, in order to accelerate 
the final deciſion, and fave trouble and expence 


to the parties, the Lord Ordinary declares, in 
his interlocutor, that he will receive no more 


repreſentations ; in which caſe, if the party be 
diſſatisfied with the judgment, he ought to ap- 


ply for redreſs to the inner-houſę. In practice, 
however, ſuch declaration is too often diſregard- 


mn 1cth 


Avg. 1774. 


ed, more repreſentations being given in, not- 


withſtanding the prohibition; by which means 


the ſalutary ends which the judge has in view 


are often entirely diſappointed. The preſent- 
ing of ſuch repreſentations will not ſtop the run- 
ning of the reclaiming days, unleſs . 
and written on by the Lord Ordinary. | 

If the repreſentation be ordered to be aan; 
ed at the bar, it is the buſineſs of the other par- 
ty to.inrol the cauſe in the Ordinary's firſt hand 


roll; and if the e repreſenter fail to come forward 


$ 


WI... 


K &* oa tide 


ru 
ny 


— . 
at the ing; his depreſentation will be 3 
in reſpect he does not appear to ſupport it. 
appearance is made for him, then the — 
debate on the merits of the repreſentation; and 
the Lord Ordinary, after _—_— them, a 


nounces judgment. 
But if the order be ſimply to anſwer the re- 


preſentation, which is the moft aſual deliver- 


ance, the other party muſt give in a written 
anſwer, within the time limited by the interlo- 
cutor; if any time be ſpecified. This anſwer, 
with the whole previous procedure, is lodged in 
the hands of the clerk to the proceſs; who tranſ- 
mits it to the Lord Ordinary, ' without the ne- 
ceſſity of any calling or avi/ſandum being made. 

When the Ordinary has conſidered the plead- 
ings at the bar, in the firſt caſe, or the written 
pleadings, in the latter, he pronounces an in- 


terlocutor, refuſing the deſire of the repreſen- 
tation; in whole or in part, and in ſo far adheres 


to his former judgment; or; if he ſee cauſe, he 
wilt alter his firſt judgment, and pronounce a 
different interlocutor. After which, the party 


who thinks himſelf aggrieved, may, if there is 


no prohibition to the contrary, apply again to 
the Lord Ordinary, by a yſis within 
the time before mentioned.  ' 

It is to be regretted, that there is no wenbral 
12 of court, limiting repreſentations in point of 
1 as a G who conceives himſelf Auer 
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94.” Original Progeſs, 1 
by the Ordinary 's judgment, frequently brings 


an intolerable load of expence on his opponent, 


and trouble on all concerned. . 

On the refuſal of every een the 
_—_ repreſented againſt muſt again be im- 
mediately put in the minute-book ; and it may 
be extracted after three days from i its being ſo 
put up, unleſs the proceſs be taken up from the 


clerk, with the view to a new repreſentation be- 


ing lodged, as before mentioned, or a petition 


being given in to the court, in manner be 


ter explained. 
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A PROCESS, or lis was, in the ER” law, ſaid 
to be conteſted, or litiſconteſtation to be 


; made, when the purſuer had preferred his 


claim, and the defender his defences; and this 
was conſidered as a judicial qua contract en- 
tered into between the htigants, by which they 
agreed to ſubmit the cauſe to the deciſion of 
the judge. | 
By the uſage of our courts,. jxifcbntetiacion 
can be formed only by extraQting an aq or 
warrant, granting a proof of ſpecial nas to 
either party, or to both. | 
After litiſconteſtation, the defender cannot 
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therefore any definitive ſentence pronounced 
therein is held to be a decree in foro contentioſo. 
Litiſconteſtation has various other effects, in 


conſequence of the judicial contract implied in 


it: thus, the defender is barred thereafter from 
proponing any dilatory defence; an action, 
though properly penal, and which conſequent- 
ly falls by the death of the defender, becomes 
tranſmiſſible againſt his heirs; and a party is 
precluded from proponing any new defence in 
the cauſe, though in its nature competent, 
which was not Wanne hn the 1 was pews | 
nounced.” . | 

F amy theſe warrants for a 8 were 
never iffued till the court had previouſly aſcer- 
tained the relevancy, or, in other words, had 
determined whether the facts averred were ſuf- 
ficient to ground the concluſions drawn from 
them. Such as were found irrelevant were 
immediately repelled; and the relevant allega- 
tions only were admitted to probation. But by 
the later practice, a proof is commonly granted, 
before aſcertaining the relevancy; and it is ex- 
tended to all facts and circumſtances which 
either party may think it neceſſary to prove, 
in order tu throw light upon the cauſe. 

Warrants of the firſt ſort, granted after de- 
termining the relevancy, are, in the moſt pro- 
per ſenſe, called ae of linſconteftation. Thoſe 
of the laſt kind, though they infer litiſconteſta - 


Dict. vol. 2. 
p:. 202. 


. 
, 
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* 


tion, when that term is taken in a larger ſenſe, 
are called ads befurr anſurr; but the manner 


of -adducing and taking the proof upon theſe 
different acts is preciſely the ſame; and after 
an act before anfiver; the court nies allow 
a new proof on a I act of litiſconteſ- 
tation. Litiſconteſtation may, by our practice, 


alſo be formed by the purluers taking/ a term 


to prove his libel; even in abſence of the de- 
fender, which is ſtiled ene reo e 
or parte non compa rente. 

A party may prove his averments in theer 
different ways; by the oath of his adverfary, 


by writ, or by witneſſes. There are, however, 


A. B. iſt 


Feb. 1715. 


56. 


many caſes which, from their nature and cir. 
eumſtances, admit of being proved only by the 
writ or oath of the party, rejecting altogether 
parole teſtimony. When the probation com- 
prehends not only the writ or oath of party, 
but likewiſe the evidence of witneſſes, it is 
called probation prout de jure. On theſe dif- 
ferent modes of proof, ſee ä s Inſt: B. 4. 
42. 

Before reſorting to any of Wale as 85 
ready obſerved, it is competent to the party 
to inſiſt that his opponent, who refuſes to ad- 
mit the facts alleged, ſhall confeſs or deny the 


truth of them. This the judge ordains him to 


do, either judiciallyoin court, or by a writing 
under his hand, or ſometimes only by the 


— 
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mouth of his counſel, according to circum- 
ſtances and the nature of the facts averred. If 
he refuſe to anſwer, he is held as confeſt, and 
judgment is pronounced accordingly; but if he 
denies any fact which ſhall afterwards: be prov- 
ed to have been known to him, he muſt pay 
the full expenſes which the other party” dr in- 
curred by the denial. | 
A confeſſion Audicially made, whether 1 
the party or his counſel, need not be ſubſcrib. 


ed; ſuch credit being given to the minutes of 


procedure made up by the clerks in this ſu- 
preme court, as to make them eſſectual againſt 
the litigants, though no Gubſeription & bead hibit- 
ed on their part. 

If the probation is by writings wh are in 
the poſſeſſion of the party who founds upon 
them, he may immediately produce them in 
proceſs, and thereby prove his averments. The 
oppoſite party, if the writs are in his poſſeſſion, 
is bound alſo inſtantly to produce them; and he 


may be compelled to do ſo by a diligence; but a. s 4260 


xt he occaſion aſſigning of terms, or granting 
diligences for recovering them, he is liable to 
his opponent in ſuch fine as the Lord Ordinary 
ſhall modify, not under 40s. The writings 
called for however muſt be ſpecially deſcribed:; 
for it might be dangerous to compel” a party to 
expoſe his whole writings and title deeds, to be 


96 N | Original Trac. 5 d. 


ſcrutinized by his adyerſary, PA: vague ory! ir- 
relevant allegations. 41 
When probation, in any ather 3 hes x 
comes neceſſary, the Lord Ordinary either pro- t 
nounces an act authoriſing it, and aſſigning a 0 
term within which the writings muſt be reco- b 
vered and the proof taken, or he allows the 4 
proof to be taken upon an incident diligence. 
Such proof may be allowed to the pur ſuer il { 

only, when he alone is bound to prove; to the 
defender only, when the proof lies ſolely upon L 
him; or to both parties when a conjunct proba- W y 
tion is neceſſary for proving their reſpective II 
5 averments; and this laſt is the moſt common in in 
practice, as we have had occaſion before to ob fi 
ſerve. 5 of ar 
The act i is obtained, Mtg on a. ; mation, from da 
the bar, or on a demand being made in a re- Ms 

preſentation for the party, an anſwer, or ſuch 
other paper as the ſtage of the cauſe requires. na 
It is accompanied by a diligence or warrant for an 
citing thoſe who are to depone in the probation. ap 
It may he repreſented againſt. like any other in- q, 
terlocutor ; but if allowed to grow final, it may an 
be extracted; after which extract the Lord Or- tir 
dinary can ee, no further in the cauſe, ¶ th, 
without a ſpecial warrant from the Lords. The w. 
A. S. oh act muſt be put up in the minute bar of the Nals 
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If any thing ſhould: occur, to prevent ex- 
tracting the act, and proceeding to the proof 
within the time limited, the party may apply 
to the Lord Ordinary iri the cauſe for a renewal 
of the act; for it is not the bare pronouncing, 
but the extracting of the act, which exaucto- 
rates his Lordſhip. The mode of application 


after extraft, Wr fall to be conſidered in the 


ſequel. 


Formerly all probation 1 was taken befre the 
Lords themſelves ; but, by the preſent practice, 
when thoſe who are todepone reſide at a dif- 
tance, the judge uſually grants warrant for tak- 
ing it on a commiſſion. This commiſſion, be- 
ſides the eommiſſioner's name, mentions when 
and where the proof is to be taken, and the 
day againſt which it muſt be reported, which 
is always the term aſſigned in the act. | 

It is uſually left to the oppoſite party, to 
name the commiſſioner any time before extract; 
and failing ſuch nomination, the interlocutor 
appoints the commiſſion to be executed by the 
ſheriff-depute . or fubſtitute of the county, or 
any of his Majeſty's juſtices of the peace. Some- 
times the commiſſion is granted to the elerk of 
the proceſs, or his aſfiſtant : and the diligence 
which accompanies the act for proving, contains 
always a warrant for ſummoning before the 
commiſſioner, thoſe who are to depone, whe- 


ther as havers of writings, witnefles who are to 


N 


give parole teſti ants or _— 0 many 'oaths 
reference is made. Wa 

Me {hall firſt OPER the ys of FRI 
when the proof is taken in court; and then 
mark the differences which en take 
place, when it is led before a commiſſioner? 


It will not be improper, however, previouſly 


to obſerve, that commiſſions are often iſſued for 
taking proofs in England, and other foreign 


countries, where the Court of Seffion has not 
the leaſt juriſdiction. In ſuch caſes it is option- 


al to the witneſſes to appear before the commiſ- 


ſioner or not, as they think proper, the uſual 
compulſitors of the court being ineffectual to in- 


force their attendance. When they do appear, 
the proceedings are the ſame as when the proof 
is led in this country; only, as it would be ex- 
ceedingly inconvenient to recur to the court for 
directions in caſes of difficulty, it is uſual, pre- 
viouſly to demand very ſpecial condeſcendences 
from the parties, of. the points that are meant 
to be the ſubje& of probation, that their rele- 
vancy may be dete before —_—_ the 


commiſſion. | 
The firſt thing is the extracting of the act and 


diligence; which the agent for the party who 
has obtained the ſame ought to attend to. He 


then cauſes the diligence be executed in due 


time againſt thoſe who are to depone. 


EO. ͤ AS. 
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With regard, however, to probation by oath 
of party, the procedure differs ſomewhat from 
that which is obſerved in other cales ; and it va- 


ries alſo according to the manner in which .the 
reference is made. If made by the defender, 
an act mult be extracted; but there is no ne- 
ceſſity for citing the purſuer thereon, he being 
underſtood to be as much in court as he could 
be after any citation ; and therefore his ad vo- 


cate muſt take a Gay for him to appear and 


make oath on the reference; and failing his de- 
poning, he will be held as confeſſed, and the 
point referred will be conſidered as Ry 
n pier 

If the reforenes'! 1s made 17 the purſuer, ſpe- 


cially in the ſummons, with certification that, 


if the defender fail to appear and depone, he 
will be held as: confeſſed, then his counſel 1s 
bound to take à day for his deponing accord- 


ingly, on which an act will fall to be extracted; 


but it is not neceſſary that any citation be ren. 
providing the defender was ſummoned per/onal- 
y to appear in the aQion, or has appeared and 
proponed peremptory defences. But if the ci- 
tation given him on the ſummons was not per ſo- 
nal, and he has not appeared to propone de- 
fences in the cauſe, then an act muſt be extract- 
ed, and citation given upon a dibgence 1 in man- 
ner before explained. 
N 2 


pid. v. 5. 7 


5. 183. 


Da' ziel, 
ach F bb. 
1792. 


10 Or gina! Proc, 
Such perſonal citation, however, being im- 


poſſible, when the defender is out of the king- 


dom, a ſummons executed, in that caſe, at the 


market croſs of Edinburgh, pier and ſhore of 


Leith, is, from neceſſity, holden ſufficient to 


ground a deereet pro confefſo as to matters ſpeci- 
ally referred to the oath of the defender. | 
Reference may likewiſe be made to the oath 
of party, at any time in the courſe of the cauſe, 
and even after adducing parole proof. If in 


his abſence, he muſt be cited to depone, in 


manner already explained; but if preſent in 
court, by himſelf or his counſel, a day will be 
appointed for him to appear and depone. This 


notification apud ada may be given either to 
purſuer or defender, to whom reference is made, 
and it is held equivalent to citation. 

In every reference to the oath of a defender, 


where nothing is to be proven on his part, the 
purſuer is bound to furniſn him with an extract- 
ed act, within forty-eight hours after being re. 
quired thereto, otherwiſe the defender is intitled 


to be diſmiſſed, providing requiſition to that 
effect be made after elapſing of the term aſ- 
ſigned for proving, and before circumduction at 
the purſuer's inſtance. 

When the party appears, his oath is taken 


by the Lord Ordinary on oaths and witneſſes; 


in-order to which the clerk to the proceſs lays 


the 24 before his Lordſhip, that he may know 
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what points are to be the ſubject of probation. 


If the adverſe party be preſent, he may put 


ſpecial interrogatories to the deponent, for ex- 
piſcating the truth; the relevancy of which in- 
terrogatories, incaſe of diſpute between the 
parties, is determined by the Lord Ordinary. 
If the oppoſite party abſent himſelf, the Ordi- 


nury will examine only on ſuch points as are 


pointed out by the act laid before him. 

The proof being led, and the term for prov- 
ing expired, the party delivers the ſame, with 
the act and commiſſion, to the clerk of proceſs, 
who puts it into the roll of his acts; a copy of 
which roll is affixed on the walls of the outer- 
houſe, for intimation to thoſe concerned, the 
day previous to the calling. Ihe act is called 
on Wedneſday or Friday morning, at ten 
o'clock, not before the Lord Ordinary, who 
was originally judge in the cauſe, for he ceaſed 
to be ordinary in it on the act being extracted, 
but before the Lord Ordinary officiating 1 in the 
outer-houſe for the time. 

When the act is called, the advocate for this 
party who urges the ſuit, moves the Lord Or- 
dinary to make great aviſandum (i. e. aviſan- 
dum to the whole Lords) with the proof ad- 
duced, and to circumduce the term for prov- 
ing ; which his Lordſhip does accordingly. 

But .if a. party, to whoſe oath reference has 
been made, ſhall not haye appeared to depone, 


5 
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then, at the calling of the act, the ane 
for the other party ſtates ſhortly to the Lord 
Ordinary that ſuch a point being referred to his 
adverſary's oath, a day was taken, or a citation 
was given to appear and depone on ſuch a day, 
which being elapſed, and the defender having 
failed to depone, he therefore craves he may be 


held as confeſſed, and the term circumduced 
againſt him. If the party then come forward, 


ready to depone, his oath will till be received. 
Or if his counſel repreſent any reaſonable cauſe 
for his not having hitherto deponed, offering 
ſtill to depone within a certain ſhort time, the 
Lord Ordinary will circumduce the term and 
decern, ſuperſeding extract till a future day, 
betwixt and which he allows the oath to be re- 
ceived. In ſuch caſe the party may ftill depone, 
within the time limited ; and after emitting his 
depoſition, the act may again be called, and 
aviſandum made therewith ; but if he fail to 
do ſo, the decree of circumduQion may be ex- 
tracted, and therein he is holden as confeſſed. 
If a further prorogation is required by the 
party, it will be obtained, on application by 
petition, and cauſe ſhown to the-whole Lords ; 
but the party who aſks it muſt pay to his op- 
ponent the damage and expenſes occaſioned by 
the prorogation, to be modified by the Court, 
unleſs he can nn and verify good reaſons for 
the delay. | 
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If the oath required 1s that of a dafender, 
who has nothing to prove on his part, and his 
not deponing has been. occaſioned by the pur. 
ſuer's refuſing to furniſh him with an act, in 


terms of the ſtatute before quoted, then that?. 1686, 


falls to be ſtated by the defender or his counſel ; 
and it is a good ground, not only for prevent- 
ing circumduction, but for his being diſmiſſed, 
as already obſerved, in terms of the ſtatute. 
The manner of obtaining ſuch diſmiſſion is, 
by requiring the purſuer, under form of inſtru- 
ment, to furniſh. the act, proteſting at the ſame 
time that, if he does not, the defender ſhall 
be free from the inſtance. This inſtrument is 
lodged with the clerk of proceſs ; and the cauſe 
being called, the defender ſtates his willingneſs 
to depone. If the purſuer abſent himſelf, or 
refuſe to furniſh the act, within forty-eight 
hours thereafter, the defender appears before 
the Lord Ordinary to the cauſe, if no extract 
of the act has been taken out, or, if it is ex- 
tracted, before the Ordinary on oaths and wit- 
neſſes, who, after conſidering the matter, diſ- 
miſſes him; and a minute to that purpoſe is 
made up by the clerk, and ſubſcribed by the 
Lord* Ordinary. The effect of this is, that cir- 
cumduction cannot thereafter paſs againſt him, 
till he be cited of new to appear and depone. 
This procedure, however, rarely takes place, 
as the more effectual way, when the purſuer 
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thus, in a manner, deſerts the cauſe, is for the 
defender himſelf to extract the act, and depone; 


after which he is entitled to proſecute the action 


to a final decree. Kit 

When the probation is by third parties, as 
witneſſes or havers, the term aſſigned in the act 
being expired, the act may be called; at which 


- time, if the party bound to prove has failed to 


do ſo, decree of circumduction may be obtained 
againſt him for not - proving, and lentonce pro- 
nounced in the cauſe; 


If witneſſes, cited to give evidence, either by 
parole teſtimony, or by production of writings, 
have failed to appear, the execution of the dih- 


gence againſt them is reported to the Lord Or- 
dinary at calling the act; in which caſe his 
Lordſhip will delay circumduction, and grant a 
ſecond diligence againſt the witneſſes and havers 
formerly cited. This ſecond diligence is of the 
nature of a caption, and contains a warrant to 
meſſengers to apprehend fuch witneſſes and ha- 
vers, and bring them before the judge or com- 
miſſioner, in order to be examined. It may 
be obtained, not only on expiry of the term 
for proving, but any time during the currency 
of the term, on production of the firſt digence 
duly executed. In order to which, the act muſt 


be called before the Ordinary in the outer-houſe 


for the time, by whom alone the diligence can 


be granted. | 
„ 


. 
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Theſe diligences, both firſt and ſecond, ate 


| ſubſcribed; like other extras, by one of the 


principal clerks of ſeſſion, and they alſo paſs the 


| fignet. Though the preſumption is, that the 


witneſſes and havers will obey the firſt citation 
upon the letters of diligence ; in which caſe, a 

ſecond diligence is both unneceflary and impro- 
per; yet, tor the greater diſpatch of buſineſs, it 
is uſual, in practice, to apply for and obtain 
both firſt and ſecond diligence at the ſame time, 

in order more effectually to inſure the attend- 
ance of thoſe who are to give evidence; and 
with the ſame view, the court, or Lord Ordina- 
ry, is frequently induced to diſpenſe with read- 
ing in the minute-book, whereby eight days 


time is ſaved to the parties. 


When the witneſſes appear, the act is laid 


before the Ordinary on oaths and witneſſes, who 


takes the depoſitions, and allows the parties, or 
their counſel, to put ſuch pertinent queſtions as 
may occur to them, his Lordſhip determining 
the relevancy, as before mentioned;- when mw 
difference takes place. 

Each depoſition when cloſed, as alſo ſuck 
writings as are exhibited, are ſigned by the de- 
ponent, if he can write, and allo by the judge 
examinator. If the deponent cannot write, this 
circumſtance is marked in the gath, to which. 
the judge adhibits his ſubſcription. 

The ſecond diligence being executed, and 
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the proof ready to be reported, the a& may be 


called, when the party will obtain great aviſan- 
dum with the proof adduced, and circumduction 


quoad ultra ; which concludes the en 
in the outer-houſe. 

If, on the other hand, no proof be ſtill addu- 
ced, the Lord Ordinary circumduces the term, 
and pronounces decree. But if the party who 
ought to lead the proof can aſſign any good rea- 
ſon why that has not yet been done, the Or- 
dinary will circumduce conditionally, ſuperſed- 
ing extract till a certain day, and allowing the 


witneſſes or havers to depone in the mean time. 


Upon their deponing, or producing the writs 
wanted, the act may again be called, and great 
avifandum made with what produgions or cther 


| proof has been obtained. 


If the party, at whoſe inſtance the diligence 
has been uſed, delay unneceſſarily to take the 
proof, the witneſſes may proteſt againſt him, and 
obtain diſmiſſion from the Lord Ordinary, in the 
manner already pointed out, we e of 


the oath of party. 


When the proof is led on commiſſion, the 


procedure differs little from that we have now 


been treating of. The act and commiſſion be- 
ing extracted, and the witneſſes cited to appear 
before the commiſſioner upon a certain day, 


and at a certain place, the party, or his agent, 


muſt put the a& and commiſſion, together with 


the executions of citation againſt witneſſes and | 
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havers, in due time, info the hands of the com- 
miſſioner. In this caſe, firſt and ſecond dili- 
gences are almoſt always iſſued together; but if 
that has not been done, and a ſecond diligence 
be wanted, the act muſt be called before the 
Lord Ordinary in the outer-houſe, in manner 
before directed, in order that ſuch diligence 
may be obtained. 
When the witneſſes appear before the com- 
miſſioner, the depoſitions are taken, and the 
productions of writings received, in the fame 
manner as before the Lord Ordinary. But 
when the proof is concluded, the whole depoſi- 
tions and writs produced are ſealed up by the 
commiſſioner, and delivered to the agent for 
the party who leads the proof; and the ſeal is 
kept entire, till it come into the hands of the 
clerk of proceſs. This is called Reporting the act 
and commiſſion. 

The act may then be onthe when great a- 
viſandum is made with the report, and circum- 
duction pronounced, quoad ultra. | 

If no report be made at calling of the act, 
the term for reporting thereof being expir- 
ed, the Lord Ordinary will circumduce the 
term for not proving, as in the caſe before men- 
tioned, where no commiſſion was neceſſary. 

Againſt theſe interlocutors of the Lord 
Ordinary on the acts, no repreſentation 
to his Lordſhip is competent, he havin 8 no 

O 2 | 
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power to judge of the merits of the cauſe. If 
the party, therefore, whom the judgment af. 
fects, has any reaſon to aſſign why the proof has 
not been taken and reported, he muſt ſeek re- 
dreſs, and crave renewal of the act and commiſ- 
ſion by a reclaiming bill to the whole Lords, 
who will either adhere to the judgment of the 
Lord Ordinary, or renew the act and commiſ- 
ion, as they ſee cauſe. | 

But if the act granted for 8 was an 


act before anſwer, circumduction being made, 


no decree can be extracted thereon. Great avi/- 
andum is neceſſary, becauſe the relevancy not 
being determined in the act, it remains to be 
done by the Lords in preſence; for which rea- 
ion the Lord Ordinary muſt cireumduce the 
term againſt the party, and make great avi/an- 
dum with the former debate. The relevancy 
ſhould then, agreeably to ſtrict form, be deter- 
mined in the inner-houſe; but the cauſe is uſu- 
ally remitted to an Ordinary for that purpoſe. 
It muſt be remarked, however, that in one 
inſtance, the court found, that on an act before 


anſwer, decree mult attend the circumducion, 


as well as on an act of relevancy ;' upon this 
ground, that otherwiſe there would be no form 
tor keeping the cauſe in court. And this doc- 
trine is not unfrequently followed in praqice. But 
this deciſion may be queſtioned, for two reaſons : 
firſt, becauſe there ſeems no principle, in allowing 
the Ordinary upon the acts to decern againſt a 
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party for not leading a proof, which, had it been 
led, poſſibly might not, in the ſmalleſt degree, 
have affected the merits of the cauſe. Secondly, 
the ratio of the deciſion appears to be ill found- 
ed, ſeeing there 1s a form for keeping the cauſe 
in court, to wit, making great aviſandum, as 
already mentioned, which is better calculated 
to do material juſtice to the parties, and more 
agreeable to the notions we, in general, enter- 
tain of the duty of an Ordinary en on 
the acts. | 

When the proof to be taken goes only to "Y 
termine certain points in diſpute, without ex- 
hauſting the principal cauſe, or when the caſe 
at iſſue is but of little moment, the Lord Ordi- 
nary is deemed a competent judge of the proof 
to be taken, without ſending the cauſe to the 


inner-houſe; for which purpoſe, when he grants 


warrant for taking the proof, he appoints it to 
be reported to himſelf. | 

If the witneſſes, or havers, cannot attend in 
court, the Lord Ordinary grants commiſſion, 
with a diligence ; in which caſe, an act is ex- 
tracted, and the proof 1s taken, in manner al- 


ready explained. 


If the perſons who are to depone can attend 


in court, it is only neceſſary to extract an inci- 


dent diligence for citing them to that effect; 
and when they appear, their evidence may be 


| taken either by the Lord Ordinary in the cauſe, 


110 | Original Proceſs, 
or, what is more uſual, his Lordſhip gives a 
written warrant on the proceſs, called a remit, 
to the clerk, or his aſſiſtant, for that purpoſe. 
When the proof is taken upon ſuch remit, the 


perſon to whom-the remit is made, has no power 
to determine any objections, but muſt adviſe 


with the Lord Ordinary, and conduct the proof 


according to his Lordſhip's directions. | 
The proof being taken in this manner, the 


cauſe may be inrolled in his Lordſhip' s hand- 


roll, when he will circumduce the term for 
proving, and make aviſandum to himſelf with 


the proof adduced. If the proof is clear, the 


Lord Ordinary decides upon it forthwith ; but 
if there is any difficulty, he orders memorials on 
the proof, or pronounces ſuch other interlocu- 
tor as the caſe requires; and the cauſe remains 
before his Lordſhip until determined, in the 
ſame manner as if no proof had been taken. 
Incident diligences are alſo frequently grant- 
ed for recovering particular writings which may 
affect the cauſe, without precluding the party, 
in any ſhape, from ſuch other probation as would 
be competent to him, were no ſuch diligence 
applied for. In ſuch caſe, it is not uſually 
thought neceſſary to circumduce the term, or 
make aviſandum with the writings produced ; 
though circumduction may be applied for by 


the other party, if he who has obtained the di- 
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ligence ſhall appear to have taken it with the 
view of delaying the cauſe. | 
In this and every other caſe, where hawerd 

are called upon, they are bound to produce 
not only ſuch writs as the party has a proper 
right and intereſt in, but alſo thoſe with which 
he has no further concern than that they tend 
to verify his allegations in the cauſe. The per- 
ſons cited muſt either exhibit the writings cal- 
led for, or depone that they neither have them, 
nor had them ſince the citation, nor have 

| fraudulently put them out of their cuſtody, nor 

5 ſuſpect by whom they were taken away, or 

where they preſently may be found. And, 1 


55 order the better to diſcover the truth, the uſer A. S. 2:4 
: of the diligence may put ſpecial 1 interrogatories 9 00 
8 to the deponent. 

5 Parties and their counſel, as already obſerved, St. 1686, 


are entitled to be preſent when the witneſſes or © 
havers are examined, and to ſee the depoſitions 


y in the clerk's hands, and get copies thereof be- 

7, tore adviſing. | | 
d At ſuch examination they may offer all rele- | 
e vant objections againſt the witneſſes; which, if | 
y inſtantly verified, the judge immediately decides 1 
Jy upon, if the proof is taken before him; and 1 | 
13 rejects or admits the witneſs as he ſees cauſe. 
y But if he find difficulty in the objection, he | 
i either goes to the foot of the clerks table, and i 


reports the matter verbally to the court for the 
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opinion of their Lordſhips; ; or he orders the 
| objections and the anſwers to be printed and 
boxed, in order that he may n the ant 
in common form. | 

When the proof is led upon b the 


commiſſioner uſually takes down the objection, 


and allows the witneſs to be examined cum nota ; 
leaving it to the court to judge what weight the 
teſtimony is entitled to. And in caſes of un- 


common nicety and importance, the proof upon 


the point in diſpute is ſtopt till the parties have 
an opportunity of applying to the court for ſpe- 


cial directions. In order to this, the commiſ- 


ſioner makes avi/andum, with the objections and 


anſwers, to the Lord Ordinary in the cauſe, if 


the prooh, is to be reported to him, or otherwiſe, 
to the Lords on oaths and witneſſes ; and the 
ſame being conſidered by one of their Lord- 
ſhips acting in that capacity, he ſuſtains or re- 
pels the objections as he ſees meet; or, if he 
think the point attended with difficulty, he re- 
ports it to the whole Lords in the manner al- 
ready pointed out. Reports of this nature go 
to the ſummar roll; and, at adviſing, their 


Lordſhips remit to the judge, or to the commil- 
ſioner, before whom the proof is led, with ſpe- 


cial inſtructions how to proceed. 


If the objection made is not inſtantly veri- 


fied, it is no bar to the examination, however 


2 
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relevant; but the party objecting may proteſt Did | Dec: | 


for reprobator: that is, proteſt that he may be 
allowed afterwards to bring evidence to ſupport 
the objection in a proper action of reprobator; 
but without proteſt, no ſuch action is allowed. 
When proteſtation is properly made, the action 
of reprobator is competent, even after ſentence 
pronounced in the principal cauſe; but uſually 
the deciſion is put off till the action of _ | 
bator be diſcuſſed. | : 
If the commiſſioner refuſe to take the evi. 
dence of a witneſs, the party who- adduces him 


may proteſt againſt the proceeding, and take 


inſtruments thereon, which will found him in a 


petition to the Lords for ſtopping circumduc- 


tion, and. having a new commiſſion allowed. 
It would be deviating from the plan of this 
work, to enter into particular conſideration of 
the various objections which may be moved 
againſt witneſſes. This is a ſubject which has 
deen fully treated by the writers on our law, 
particularly by Mr Erſkine, in his Inſtitutes, B. 


4. t. 2.5 22. In general, however, it may be 


obſerved, that 1/, pupillarity; 2dly, infamy, 
whether expreſsly declared, or neceſſarily ariſ- 
ing from the ſentence of a competent court ; 


 3dly, ſuch connection as may create partial fa- 


vour and undue influence; and 47ly, an in- 
tereſt in the iſſue of the 1 are all circum- 
ſtances which found a relevant objection. | 

P 


St, 1663. 
c. 4. 


1681, c. 9. 


4. t. 3. 
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When a witneſs. is under diligenci for debt, 
and apprehenſive of being taken into cuſtody, 
the Court, upon a petition from the party want- 
ing his evidence, will grant him a protection 


for ſuch time as may be ſufficient for his ap- 


pearing and giving teſtimony, not exceeding 
one month; provided the party who requires 
his evidence, or his tutors or curators, if he be 
a minor, ſhall give their path of credulity, or 
ſubſcribe a certificate on oath, that the evidence 
of ſuch witneſs 1s material in the caufe. In 
paws of the certificate or oath of the party, 
'or of his tutors or curators, as required by the 
ſtatute, practice admits of the certificate or oath 
of the agent in the cauſe, given by him at the 
bar when the petition is moved. 

Mr Erſkine ſeems to think that before a pro- 
tection of this kind is granted, the creditor muſt 
be cited on ſifteen days, that he may have an 
opportunity of ſhowing cauſe why it ought to 


be refuſed. But no ſuch intimation is in practice 


required; and it does not appear that the ſta- 


tute 1698, c. 22. founded on by that author, 


is anywiſe applicable to the caſe in queſtion. 
If, after a cauſe is commenced, but before a 
proof f is allowed, either party apprehend there 


is a danger of loſing the benefit of a witneſs's 


teſtimony through old age, neceſſary abſence, 


or diſeaſe, the Lord. Ordinary, upon an appli- 


cation þy the party intereſted, will grant war- 
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rat for taking the evidence, before the action 
has come the length of litiſconteſtation; in 


which caſe, his Lordſhip ordains the oath to be 
fealed up and lodged with the clerk of proceſs, 
to lie in retentis, until allowed to be opened up 
and made part of the proof in the cauſe. A war- 


rant to this effect is obtained on a motion of coun- 


ſel, when the proof is concluded and great aviſan- 


dum made. Sometimes a proof of this kind is al- 
lowed even before the cauſe comes into court, in 
reſpect of the danger that might attend a delay. 


This can be obtained only by a petition to the 
whole Lords: A petition to the Court becomes 
alſo neceſſary for opening up ſuch evidence ; 
and it is underſtood that the oppoſite party may 


inſiſt for a re: examination of the n if yet 


alive. \ 


When there are two actions deities be- | 
tween the ſame parties, which are of the ſame 


kind, and can be inſtructed by the ſame proof, 
or even though they be at the inſtance of dit- 
ferent perſons, if againſt the fame defender, 


and of the ſame nature, ſuch as actions upon 


the paſſive titles, the purſuer in the one pro- 
ceſs may repeat the proof already led in the 
other, and thereby ſave the trouble and expenſe 
of leading the ſame proof a ſecond time. In 
fuch caſe the Lord Ordinary grants warrant 
to the clerk of proceſs, in whoſe hands the 
F lies, for tranſmitting the ſame; or the 
| 22 
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proof may be recovered in manner already 
mentioned, by executing a e againſt 
the clerk as a haver. | 
In order to oblige parties to come forward at 
once with the whole merits of their plea, and 


avoid delay and unneceflary expence, as far as 


July 0636. poſſible, it was ſpecially declared by act of ſe- 


A. S. 23d 


derunt, that after granting an act for proving, 
no new allegation ſhould be received, either 
from purſuer or defender, which was eompetent 
and orhitted, when the act was pronounced; 
and that after probation upon the act was 


eloſed, no other probation of any points for- 
merly alleged in the act ſhould be admitted. 


But from the ſubſequent practice of the Court, 
Dict. v. 2. it Would appear that the plea of competent and 
A omitted, can be objected againſt defenders only. 
— rst It is likewiſe enacted, that where a point is 


28 gy 4 referred to a party's oath, and he extracts his 


Nov. -- wa act tor deponing, if the principal proceſs is 


taken up by the other party, fo that the oath 


cannot be taken, the party taking up the pro- 
ceſs cannot thereafter demand the oath; and 
the Court will give expenſes as the caſe re- 
quires. i 
& 1666. When defenders i in ECB depone nega- 


c.10 tively, and defenders in forthcomings depone, 


whether negative or affirmative, the clerks' and 
macersꝰ tees muſt be paid by the purſuers. 
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, 4 party, who makes reference to his adver- 

: fary s oath, is held, in the general caſe, to re- 
nounce every other mode of probation ; and 

t therefore he cannot get the better of the oath, 

| either by the teſtimony of witneſſes, or by the 

s | productions of writings, however clearly they 

; may ſhow that the party has ſworn falſely. But 


5 as ſnares might frequently be laid for perjury, 

r were the party who refers allowed to keep up 

t ſuch means of. probation, the other party may 

. refuſe to ſwear, not only until his adverſary re- 
8 nounce all other proof, but till he depone that 

1 he knows of none, either written or parole, by 
l. which he may make good his plea. 

t, When he, to whoſe oath a point is referred, 

d cannot depone diſtinctly to the fact, he ſome- 

7 times defers it back to the oath of his adverfary ; 
is which the judge will allow, or not, aceording 
is to the circumſtances of the caſe. 

18 An oath, on reference, which bears only non 
h memini, has the effect, in the common caſe, of 
o- an abſolvitory ſentence in favour of him who 


id depones, the oath being no evidence of the 
point referred; but, on the other hand, as it Erk. Inſt, 
does not import a denial of it, he who made 4 


a- the reference is allowed to ſupport his plea by wy 
e, other modes of proof. Such negative oath, 
1d when emitted upon a fact of which the ſwearer 


cannot be preſumed ignorant, is conſidered as a 
wilful concealing of the truth; and therefore 


| ters echo atatitois the ſme 


Di. vol. 2. 
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manner as if he had refuſed to Ss or had 
deponed in the affirmative. - | 

The oath muſt alſo be fpecial ; for parties are 
not allowed to depone upon law, but upon fact; 
and it is the province of the judge to deter- 
mine, from the terms of the oath, whether the 
point referred be proved or not. 

By adopting a proof by writ or by Win n, 


and having a term aſſigned for proving, neither 


party is precluded from making reference after- | 


wards to the oath of his adverſary. For, on the 


one hand, the party who is 20 prove, may, after 
extracting his act, and executing his diligence, 

ſtill refer the point to the oath of the other par. 
ty; which reference will effectually prevent 


circumduction for not proving. And, on the 


other hand, althoygh a party who is admitted 


to prove his averments, may have extracted his 
act and cited witneſſes, yet ſtill the other party 
is entitled to make reference to his oath, and 
prevent the witneſſes from being received. Nay, 
after a proof, both by writ and by witneſſes, is 


taken, and even judgment pronounced thereon 


by the court, the party affected by ſuch judg- 


ment may till reſort to the oath of his adver- 


ſary. In all theſe caſes, the reference muſt be 


made by petition to the, Lords; ſeeing, as be- 
fore mentioned, the Lord Ordinary is exauctor- 
ated, on extracting the act for proving. 
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Witneſſes cited in a proof, have a right to 
payment of their expences, according to cer- 


tain rates fixed by the court. Theſe are, one A. S. aft 


ſhilling a day to each witneſs for his perſonal 


Dec. 1765. 


charges; and to ſuch witneſſes as travel on 


horſeback, an additional ſum of one ſhilling and 


ſixpence for each travelling day, and one ſhil- 


ling and twopence for every day they are de- 


tained in court; the numher of travelling days 


to be aſcertained by a reaſorable computation, 


according to the diſtance of their places of reſi- 


dence. And the Ordinaries on oaths and wit- 
neſſes, or the Lord Ordinary in the cauſe, if the 


proof 1s to be reported to his Lordſhip, are au- 
thoriſed to iſſue ſummary warrants againſt the 
agents of 'the party adducer, for payment of 
theſe charges. Witneſſes who are brought into 
court by a ſecond diligence, have no claim to 
expences. 


On this ſubject it remains only to be men- 


tioned, that incident diligences are frequently 


granted, when no proof, either by writ or by 


witneſſes, is in view, but when it is neceſſary to 
intimate any depending proceſs to a third party 
who may be affected by the iſſue. An incident 
diligence, however, is not ſufficient to call a 
principal party, or his heir, nor even the tutors 
and curators of a minor; it being neceſſary, in 


Kilk. » voce 
Proceſs, 
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in common form, every one againſt whom de. 
_cree is to be pronounced. 

Different from an oath on a reference, is that 
-which a purſuer is allowed to give, for the 
purpoſe of aſcertaining his loſs or damage, wher- 
ever it has been occaſioned by the unlawful act 
of the defender, if there be no other way of de- 
termining the amount. To prevent any undue 
advantage being taken by this kind of evidence, 
the purſuer is ordained previouſly to exhibit a 
ſpecial condeſcendence of damage, which is tax- 


ed by the judge; and then the oath in litem is 
admitted, not exceeding ſuch modified ſum. 


CHAP, III. 
Proceedings befare the Lords in the Inne -houſ . 


AUSES are brought from the outer to the 


inner-houſe in one or other of the three 


following ways: 

1. By petition of a party; | 
2. By report of the Lord Ordinary; 
3. By way of concluded cauſe. [its Y. 


* 
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SECT. 1: 


7 Petitions and A Anſon: 


WHEN 4 party is diſſatisfied with the judg- : 
ment of the Lord Ordinary, it is compe- SD 

tent to him, after ſubmitting. the matter to his agent? 

Lordſhip's review without effect, to lay the caſe c. 16.5 15 

before the whole Lords in a reclaiming petition: 

It would rather ſeem, from the act now refer- 

red to, that a repreſentation to the Lord Ordi- 

nary was required, only when the party was to | | 

ſupport his plea upon new matter ; otherwiſe that 5 

application might be made directly to the court. 

But in practice the rule is underſtood to be ge- 

neral. 

Such petition muſt be ; elend within eight A.8.gth, 
ſederunt days after ſubſcribing the interlocutor 1%! ! 709 
complained of: in reckoning which, Saturday ge 1 my 
is excluded, unleſs it happen to be among the | 
five laſt /ederunt days of the ſeſſion. 

The petition muſt bear the date when given — 19th 
in, and alſo mention the date of the interlocu- 710. 
tor reclaimed againſt ; and' muſt not contain 
any allegations in law or in fact, which were not — , 

inſiſted on before the Lord Ordinary, or con-, . 
tained in a repreſentation refuſad hy him; but 


Q 
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for the conveniency of the judges; and the bet- 


A. S. I th 
July 1768. 


—— 29th 


Nov. 1690. 


— 
July 1709. 
— 2h 


Nov. 1765. 


. 16th 


Dec. 1760. 


— roth 
Mar. 1762. 
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the party may ſupport, by new arguments, the 
allegations formerly made. 


By a cauſe being tlius carried to the . 
houſe, the Lord Ordinary 1s exauctorated as to 


the points reclaimed upbn, ſo that he can nei- 
ther alter nor recal his former interlocutors, 
were he fo inclined; and he can exerciſe juriſ- 
diction only on ſeparate branches of the cauſe; 


Reclaiming petitions, anſwers, and other pa- 


pers coming before the inner- houſe, are printed 


ter to inſure accuracy in the printing of them, 


the agent is ſubjected in a fine to the poor, of five 


ſhillings, or more, as the Court ſhall find proper, 


in caſe of imperfect quotations, or e eee 
errors. 


Ihe printed copies, in order to avoid all foli- | 
citing of the judges, are put into boxes ap- 
pointed for each Lord, which ſtand in the lobby 


of the ſeſſion-houſe, where boxes are likewiſe 


placed for each of the principal clerks, the Pro- 


feſlor of Scots Law, and the Collectors of deci- 
ſions. 


Theſe copies muſt be put into the boxes 
by twelve o'clock of the day before that on 


which the application is to be moved; and 


papers intended to be moved on Tueſday, 


mult be put into the boxes by twelve o'clock 
on the Saturday preceding. If they are not 
put in till Monday, they will not be moved till 
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te Wedneſday thereafter, unleſs it be the laſt 
Monday of the ſeſſion, which being always a 
| box-day, the petition will therefore be moved 
on the Tueſday. Reclaiming petitions, boxed 
on Friday, are not moved till T velday, for a 
| reaſon to be afterwards given. 


The principal written petition muſt be ſigned 


by an advocate; the ſubſcription of the party A. 8. th 
alone not being Calticient. It ſhould be lodged Mar. 1789, 


within the reclaiming days, in the hands of the 


principal clerk, full and complete, ſo as to be — 29th 
moved to the Lords during the fitting of the #1747 


Court. In practice, however, this regulation is 
often neglected, the paper moved to the Lords 
ſeldom having any thing more of a petition than 
the prayer, and frequently not even this; the 
drawing of the petition being uſually reſerved for 
the printing days immediately to be mentioned. 

The principal « clerk to a proceſs in the inner- 
houſe, is always one of the two clerks in the 
office where the proceſs was fixed while in the 
outer-houſe. It is optional to the petitioner's 
agent, which of them to employ ; ; but having 
once fixed the proceſs with one or other of them, 
it muſt there remain till the concluſion of the 
cauſe. 

As the party has the whole nend days to 
prepare the principal petition, three days more 
are allowed by the Court for printing it. But 
the principal petition, or at leaſt a paper OY | 
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that title muſt, within the reclaiming days, be 
put into the clerk's hands, who moves it to the 
Lords, by mentioning the name of the petition- 
er, and of the Lord Ordinary whoſe judgment! is 
reclaimed againſt, with the date of pronouncing 
the ſame; all as marked upon the back of the 
paper put into his hands. He then puts a mark- 
ing on the back of the petition to this effect, 
«4,20th Nov. 1790, moved to the Lords ;” to 


which he ſubjoins his initials, and the petition 


A. S. roth 
Avg: 1774. 


— 27th 


June 1776. 
25th Nov. 


1782. 
Grant. 


is returned to the agent who gave it in. | 

This moving of the petition, however, will not 
ſtop the running of the reclaiming days, nor 
will the petition ſo moved be taken notice of in 
the extracted decree, unleſs it is printed and 
put into the boxes by twelve o'clock noon of 
the third box-day after it has been ſo moved. 
If the petition be moved on any of the four laſt 
days of the ſeſſion, it muſt be printed and put 
into the boxes by twelve o'clock. on the penult 
day of the ſeſſion ; or diſtributed ſo as it may be 
conſidered by the Lords before the ſeſſion riſes ; L 
otherwiſe the reclaiming days will run, and ex- 
tract may go out. The reclaiming days cannot 
be prorogated, even by conſent of the parties; 
but it has been found, that, where a tutor dies 
during that period, the days do not run againſt 
the pupil. | 
The petition being ine in due time, a 
copy is put into each Lord's box, and alſo into 
the box of the principal clerk who is clerk to 


f 


Deiitiant and Aurwerr. 12g. 
the proceſs; and of the Profeſſor of Scotch law, 


and the ColleQor of decifions. The proceſs muſt 
be given in to the principal clerk's office, by fix 


_ o'clock. afternoon of the ſame day, or if a 


f 


A. S. x6th 
Jan. 1798. 


Saturday, then by Monday one o'clock, un- 


der a penalty of forty ſhillings Sterling. And, 


before preſenting the principal petition, the 


clerks dues thereof muſt be paid to their col- 
legor, who attends, for the purpoſe, in the 
outer. houſe every ſeſſion day, between nine o- 


clock and the fitting down of the court, and 


puts a receipt for the ſame on the e of the 
firſt page of the petition. | 


Theſe petitions, which are n called 


ſingle bills, no anſwer being yet made to them, 
are taken up by the court, when they meet in 
the morning, before any other buſineſs, unleſs 
on particular occaſions, when their Lordſhips 


find 1t neceflary to adviſe a cauſe of importance 
before the Lord Ordinary for the week goes to 


the outer-houſe ; in which cafe, ſuch cauſe is 
taken up before the ſingle bills. In the gene- 
ral caſe, they are conſidered at the firſt /ederunt 
after being boxed; but thoſe boxed on Friday - 
are not taken up till the Tue/day following, in 
order that they may have the benefit of a fuller 
bench than they could have on Saturday, when 
the Ordinary in the outer-houſe, for the week 


—— 11th 
Aug. 1787. 
& 8. 


preceding, is intitled to continue in the outer- 


houſe, during the fitting of the Court ; and pe- 
titions againſt judgments of the inner-houſe, to 


A. S. 11th 
Mr. 1791. 
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be afterwards ſpoken of, are not taken up till 
the ſecond day after they are boxed, _ 

The keeper of the inner-hauſe rolls is ap. 
pointed to affix on the walls of the outer-houle, 
each day before one o'clock, a roll of theſe 
fingle bills, in the order in which: or are to be 
moved the day following. 

When the Court fits down, the icici is 


| moved, in the order of the roll, by the Lord 
Preſident; which is done by mentioning the 
_ petitioner's name, the interlocutor he reclaims 


— 26th 


Nov. 1718. 


againſt, and tbe terms of the prayer of his pe- 
tition; upon which the Lords deliver their opi- 
nions, and the petition is diſpoſed of, according 
to its merits. In the general caſe, it is either 
refuſed, or ordered to be ſeen and e by 
the other party. | 
If refuſed, the petitiqner may reclaim to their 
Lordſhips by one other petition, but no more; 


unleſs he can allege new matter of fact, and in- 
ſtruct that it has recently come to his know- 


— 


94. 


— 9th. 
July 2709. 


ledge. But if he reclaimed from the Ordinary, 


Feb. 1715. 


on the ſingle ground that he was ſubjected in 
expences, or that the other party was aſſoilzied 
from them, it is not competent to bring the 
matter a ſecond time under their Lordſhips' re- 
view. 

Petitions Bar interlocutors in preſence, 
that is, interlocutors of the inner-houſe, muſt be 


,preſented within fix ſederunt days; in order to 
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- 4hich; however, the proceſs ſhould be imne- 
diately taken up from the clerk ; becauſe, if 
the other party inſiſt upon it, he 1 is intitled to 


extract the decree, any time after the tlapſe of A. 8. th 
twenty-four hours from its being read In the oy "_— 


minute-book. 
It is clear, that the chief view of the Court, 
in eſtabliſhing thoſe regulations, with regard to 

the neriod within which reclaiming petitions are 
competent, muſt have been to bring cauſes to 
a final deciſion as ſpeedily as poſſible. A prac- 
tice, however, for ſome time prevailed, of giv- 
ing m ſhort petitions, not entering upon the 
merits, but praying for leave to give in à full 
reclaiming petition upon ſome future day. Theſe 
applications were generally made at the cloſe of 
a ſeſſion, when counſel were unavoldably much 
taken up; for which reaſon, the Court were in 
uſe to grant the indulgence; but applications 
of the ſame kind having been made in the very 


middle of the ſeſſion, the Court entered into a m June 


_ reſolution, not to admit of any ſhort petitions * 
whatever, and prohibited the clerks from mov- 
mg or writing on any ſuch in future. 
When a petition is ordered to be anſwered, 
the Court appoints a time for that purpoſe, an- 
nexing a penalty, commonly forty ſhillings, in 
caſe the anſwer be not lodged within the limit- 
ed time. This penalty, or amand, as it is com- 
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A. 8. x4th PIR called, the Lords have declared they wilt 
June 2788. not diſpenſe with; if once incurred. 
If, however, any thing do occur, affording : 1 
fullicient excuſe for not preparing the anfwer 
within the time appointed, the Court will pro- 
rogate the term, on an application from the 
party. This application is made by a written 
note, ſtating the circumſtances of the caſe; It 
is addrefled to the Lord Preſident, and prays 
his Lordſhip to move the Court to prorogate the 
time for giving in anſwers to a certain day. A 
copy of the note is put into his Lordſhip's box; 
and the principal, figned by the counſel for the 
29th party, 1s put into the box of the clerk to the 
proceſs, in whoſe hands the - proceſs likewiſe 
muſt be lodged by four o'clock in the afternoon 
_ of the day preceding that on which the note 1s 
to be moved in Court, under a penalty of fif- 
teen ſhillings; Theſe notes do not require to 
be intimated to the other party. 
When the anſwers are prepared, they are 
printed and boxed in the ſame manner as peti- 
tions. The proceſs mutt be returned to the 
clerk alſo before fix o'clock the ſame day, un- 
— 16th. teſs it be a Saturday ; in which caſe, the proceſs 
muſt be lodged on the Monday following before 
one o'clock afternoon, under an amand of torty 
ſhillings. 
. that parties may have notice whon- 
Jui 1 the petition and anſwers are to be adviſed, the 
$ 2. 
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clerk of proceſs is required to mark upon the k 


anſwers, tlie date when they were put into his 
hands; and the keep! per of the inner-houſe rolls 


is ordered to keep a bock of inrolment for re- 
ports, and for petitions and anſwers, and to in- 


rol cauſes therein, as they are preſented to him 
by the parties; or in caſe two or more are pre- 


; . ſented at the ſame time, he is to give them 


place in the roll, according to the date of the 
Ordinary's warrant for inrolling a report, or of 

the clerk's marking on an anſwer ; for which 
inrolmients the keeper'of the rolls is e to 
attend every re day, hetwoels three and four 


o'clock. TO LL LIST — OF Wan 810 20 


The prafilce i is to ml in the dee deen while 
the Court is ſittzng, and after the ſingle bills are 
over ; no attendance being given in the after: 

And by a late regulation, every cauſe 4- 
mut be inrolled within fix ſederunt days after 
the anſwers, or other paper by which the de- 
bate is cloſed, has been put into the Lords? 
boxes, during the ſitting of the ſeſſion; and in 
caſe theſe papers are boxed during the ſpring or 
autumn vacation, or Chriſtmas receſs; the eauſe 
muſt be inrolled within two days after reeom- 
mencement of the ſeſſion: and all caſes taken 
to report from the outer. houſe, muſt be inrolled 
within ſix ſederunt days after the Lord Ordina- 


ry grants warrant for inrolling; all under an 
amand of forty ſhillings to the poor; a liſt of 
| which amands 1s appointed t to ye En by the 


R 


r 


N — n , «. ate Nee ny, 


130 Proceedings in the imer. he, 


Tage 14. 


keeper X the inner-houſe rolls, and to be . 


in terms of the act of ſederunt, 26th February 


1794, before explained. 
The party wanting the inrolment, Who i is 
generally the reſpondent, carries printed copies 


of the petition and anſwers, and alſo the prin- 


cipal anſwer itſelf, to the keeper of the inner- 


| houſe rolls, who keeps the printed copies, and 


on the principal paper marks the date of inrol- 


ling, after which he returns it to the party. 


A. S. rcth 
Nov. 1741. 


If any thing occur to render neceſſary an ad- 
ditional petition, or anſwer, ſuch additional pa- 
pers may be given in within eight running days 


from the date of inrolment; after which time 


they are diſcharged, unleſs by ſpecial appoint- 
ment of the Court, under the penalty of forty 


ſhillings Sterling to the poor, A printed peti- 


tion to the Court, infimated to the other party, 


becomes neceſſary, therefore, praying leave to 
give in any additional paper, after the time 


limited by this act is expired. Indeed the act 


ſeems not to be recognized in the preſent prac- 


N tice at all, as additional papers are never given 


in without ſpecial authority. 


A party may have an intereſt to put in an- 


| ſwers to a petition, even when no anſwer is re- 
quired by the Court, for determining the merits 
of the cauſe : if, for inſtance, any improper re- 


flections are thrown out by, the petitioner, which 


the other party would wiſh to have obviated on 
record. In ſuch cafe, an anſwer will be allow- 


3% 
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ed, upon a motion of counſel from 1 bar, at 


the time of adviſing the petition; but if an in- 
terlocutor has been pronounced thereupon, a 
petition becomes neceſſary, praying for . to 
put in anſwers. 


Cauſes that are brought before the Count by 


petition are, in general, adviſed upon the peti- 


tion and anſwers ; yet replies may become ne- 
ceſſary, where new facts are ſet forth by the re- 
ſpondent, which the petitioner has had no oppor- 


tunity of explaining. In this caſe, a printed pe- 
tition becomes neceſſary, which muſt be inti- 4 A. S. roth 


mated to the other party, craving leave to re- 


ply; and it is ſpecially provided, that the peti- : 
tion ſhall condeſcend on the reaſons which make 
the demand neceflary ; and when replies are al- 


lowed, the petitioner muſt confign a ſum, at the 
pleaſure of the Court, not leſs than L. 2, nor 
exceeding L. 5, to go to the poor, if, at advi- 
ſing the cauſe, the replies ſhall appear to have 
been unneceſſary ; but the fine falls on the re- 
ſpondent, if replies have been occaſioned by his 


fault. Such replies ſnould in no caſe be applied — 5th 
for, after the cauſe has appeared in the ſhort * 


roll for adviſing; although, in particular circum- 


ſtances, this rule is ſometimes diſpenſed with. | 
Theſe regulations, which were only tempo- — 8h 
rary, are, by a late act of ſederunt, made perpe- Feb. 1792. 


tual. By practice, the ſum conſigned with re- 
plies is fixed at forty ſhillings. 
When the cauſe comes to be adviſed in the 
| * of R * . 
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| -by the. Court, altering, O. adhering, in in whole 


A. S. Iſt 
Feb. 1715. 


* 


— 13th 
July 1739. 
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4. 8. 20th 


or in part, to the interlocutor of the Lord Ordi- 
nary, either party, or both, if they think. them- 


elves aggrieved, may again reclaim to the 
Court, unleſs their ground of complaint regards 


expences only; in which caſe no dime bill 


is competent. 
If the Lords, on e the petition. and 
 anſivers, think the cauſe attended with difficul- 


ty, they appoint a hearing in preſence, to take 


place ona certain day, M hereupon the cauſe, is 


transferred to another roll, kept by the keeper 
of the rolls for the inner-houſe, for cauſes that, 
on report, or on petitions and anſwers, are ap- 


pointed to be heard in preſence, And the 


keeper is ordained to inrol theſe cauſes accord- 


ing to the date of the deliverance. apprinting 


the hearing. 


When a day is 10 hog 15 a honing. the 
1695. § 15. act of regulations declares, that the cauſe has 


the ſame right to be called that day, as cauſes 


inrolled in the-books of inrolment ; and that it. 


be accordingly heard and diſcuſſed before pro- 


ceeding to any of . cauſes 1 in that day's ordi- | 


' nary roll. 
Theſe hearings are, bo! a of Kerim 1711, 


N. ov. 1711. appointed to proceed on Tueſday and Wedneſ- 


$ 10. 


day. But Tueſday is now appropriated to ano- 


—— 1th ther purpoſe, by a regulation, to be immediate. 
Myr. 1788. ly noticed; and cauſes to be heard by ſpecial 


Te 


j 
: 
' 


* 
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TY are fi ubjoined to 7 ſhort roll, by 


a note mentioning, the particular day the cauſe 
is to be / heard: with regard to which, the Court 


are not in uſe to confine themſelves to the days 
pointed out by the act, Thurſday and Friday 
being the days now uſually ſet apart for that 
purpoſe. Neither does the hearing neceſſarily 
take place of all other cauſes, as directed by 


the act 1695, it being frequently found adviſe- 
able to diſcuſs a ſhort roll, before proceeding to 
the hearing. 6 


Inſpection of theſe rolls is allowed without a A. s. 131,0 
fee or reward; and copies are ordered to be puts; July u 

up, from time to time, on the wall of the inner- 
houſe. | And from theſe two rolls, commonly 5 


called the lon g roll, the Lord Preſident makes 


up, a ſhort roll of fuch cauſes: as are to be adviſ- 
ed by the Court from day to day. 


If the Court have ſtill difficulty in deciding 


the cauſe, their Lordſhips, after the hearing, 
will appoint printed memorials or informations 


to be given in againſt a certain day, in order 


that the merits may be conſidered more ma- 


turely before giving judgment. 
The cauſe being adviſed, either party may 


reclaim, as they may afterwards do in any ſub- - 
ſequent ſtage of the proceedings, providing al- — 26th 


ways that one party prefer only one petition 


_ againſt any judgment. in preſence, unleſs upon 
new matter of fact, recently come to his knows 


A. 8. 29th 
July 1747- 


—— I1th 
Nur. 1 788. 
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ledge ; and ſhall never reclaim upon the point 
of expences merely. 


All petitions againſt mitetiscutord in preſence, 
when anſwered, are. intitled to be put to the 


ſhort. roll, without abiding the courſe of the 
long- roll before mentioned. Petitions and an- 
ſwers alſo, which by their nature require im- 


mediate diſpatch, go directly to the ſhort-roll. 
Of theſe cauſes in which interlocutors of the 

inner- houſe are brought under review, à roll is 

put up on Saturday, to be adviſed on the Tueſ- 


day thereafter; Tueſday in every week being 
_ Tet apart for that purpoſe. 


Sometimes it becomes neceſſary, from an am- 
biguity or miſlake in the terms of the judgment, 


to apply to the Court for an explanation, previ- 


— 10th 
Nov. 1747. 


ous to any reclaiming bill on the ments. If 


the matter is adverted to, before the Lord Pre- 
ſident ſigns the interlocutor, an explanation, 
and an amendment, if neceſſary, will be obtain- 
ed, on a motion by counſel from the bar. But 


after ſigning the interlocutor, a printed petition 


matt be given in, if any alteration whatever is 
wanted ; unleſs both parties conſent, in which 


caſe no petition is necefiary. 


If, during the dependence in the OPER 


an incident diligence become neceſſary, it is ob 


| tained on application by petition to the Lords. 


— 22 


"wy bs 85 


, Upon elapſing of the terms thereby aſſigned, | 


whether av ranged falls to 55 made with the 


* 


] 
6 
i 
{ 
1 


Tela and Arewers: . 


proof adduced, or a farther diligence is requir- 


ed, the one or other ſhould, in ſtrict con- 
formity to the regulations, be obtained by pe- 
tition to the Court. This rule is obſerved, in 


ſo far as regards a renewal of the diligenee; 


but with regard to the form of making aviſan- 
dum, practice has ſo explained the act of /ede- 
runt, as to make it apply only to the caſe where 
no act is extracted, and the witneſſes are exa- 
mined in Court, When the witneſſes are exa- 
mined on commiſſion, and conſequently an act 
is extracted, the proof being taken, the act is 
put up in the outer-houſe, and great aviſan- 


dum made by the Lord Ordinary officiating in 
the outer-houſe for the time, The party then 


prints the proof, and puts it into the boxes; 
and the Lord Preſident moves it next day to 
the court, when an additional memorial, or 
other paper, on the import thereof, is allowed; 
or ſuch other order is made as the nature ad 
circumſtances of the caſe require. 

' Cauſes which ſtand in the inner houſe rolls 


for adviſing, are ſometimes neceflarily put off 


by the Court, till further information as to par- 
ticular facts be obtained by the parties: and 
ſometimes it becomes neceſlary, from the na- 
ture and circumſtances of the caſe, that a caiiſe 
be taken up and adviſed ſooner than it other- 
wiſe would be in the ordinary courſe of the roll. 


In ſuch caſes, when the cauſe is fully ready for 


* 


A. S. 20th” 
Nov. 1740. 
— terlocutor, muſt be intimated to the. party hav- 
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adviſing, a petition is given in, printed and in- | 

| timated, praying the Court to reſume conſidera- 
tion ,of the caſe, if it has formerly been de- 
layed ; or, if ſummary diſpatch i Is deſired, pray- 
ing that the cauſe may be ordered to the ſhort 
roll, and an early day fixed for adviſing. Though 
printed petitions are frequently thought neceſ- 
ſary in ſuch caſes, yet the object will be ob- 
tained, eſpec ally in the caſe firſt mentioned, 
by a written note to the Lord Preſident, bed 

by the counſel for the party making the inn 

cation. 

Incidental petitions, ſuch as that juſt now 
mentioned, which do not complain of any in- 
N ing intereſt, or his agent or counſel in the 
| cauſe, perſonally, twenty-two hours at leaſt be- 

fore the diet when ſuch petition is to be moved. 
This is done by delivering a full copy of the 
petition, with a note indorſed thereon, expreſſ- 
ing the time when the petition is to be moved; 
and there muſt be entered on the principal bill, 
which goes into the clerk's hands, a note in 
writing, ſubſcribed by the perſcn who intimates, 
of the time when, and the perſon to whom he 
gave ſuch notice ; and a copy of the ſame note, 
but not e muſt be put upon the print- 
ed petition given into the Lords“ boxes. The 
perſon who gave ſuch intimation muſt attend at 
the bar, at adviſing, in order to verify the 
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intimation by his own oath, and thi oaths of 


credible witneſſes, if neceſſary. 
"Theſe incidental petitions are to * aiſtin- 


guſhed from ſummary petitions, which are them- 
ſelves the foundation of fuch proceſſes as re- 


quire or admit of ſummary diſpatch, and there- 
fore need not be preceded by ſummons and 


_ citation, as in the ordinary caſe. In theſe laſt, 


intimation is not always neceſſary; and when 


it is, the form frequently i is different from what 


Is chierved with regard to incidental applica- 

tions, as will be ſhown afterwards under the 

proper heat. | 
The ad 1740 further requires, that if an 


agent or advocate; to whom i intimation is made, 


deny that he is for the party, then ſuch denial 
ſhall be mentioned in the note of intimation in- 
dorſed on the petition. And the perſon who 
intimates muſt be ready, at moving the petition. 


to verify that ſuch perſon is truly agent or ad- 


vocate for the party concerned. All this is re- 


quired under a certification that the petition _, 
will not otherwiſe be received; and that the 4. 8. x5th 


party who gives it in ſhall be ſubjected in ig 


fine of five ſhillings. A like fine of five ſnil- 
lings is, by a ſubſequent act, impoſed upon the — goth : 
| perſon who makes the intimation, in caſe of his! 


failing to attend at the adviſing, and verify the 


intimation in the manner beſore- mentioned. 
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From the above regulations, however, are ex- 
cepted all ſuch petitions as require to be kept 
ſecret till adviſed, and alſo thoſe requiring ſuch 
diſpatch as cannot admit of intimation. 

Petitions for ſequeſtrations, or for warrants 
for payment of money, cannot be received upon 


| -<{ x 145 any of the five /ederunt days immediately pre- 


15 Ceding the Chriſtmas vacation; nor after the 
July 4m iy >a 20th of February in the winter ſeſſion, and the 


June 1790 25th of June in the ſummer ſeſſion. 


SECT: 1 : 6 
Of Reports. 


HEN a Lord Ordinary finds difficulty in a 

cauſe, he generally takes the opinion of 

the Court upon it ; in which caſe he is ſaid to 

take the cauſe to report. The form in which 

this is done has undergone many changes; but 

the practice in preſent obſervance has been long 

eſtabliſhed. 

The Lord Ordinary, who is to 3 the 

— 29h Cauſe, appoints all parties concerned to put in- 

1471735 formations into the Lords' boxes againſt a cer- 

DL g nf! tain day. Theſe informations muſt be ſubſerib- 
ed by an advocate, who is held to be the draw 


er, and anſwerable for what they contain. 


0 © Reports, | TR: x39 


"If, at the day appointed, one of the parties 4. 8. 5: 
have his information in readineſs, and the other — ah 
have not, the Lord Ordinary may then autho- / "wy 1739. 


riſe him who is ready to print the minutes of 
debate, and find the other party liable in the 
expenſe thereby incurred. He, at the ſame 
time, appoints a new day, for putting the in- 


formation which is ready, and the minutes, 


when printed, into the Lords' boxes, declaring - 
that no information ſhall be received for the 
dilatory party, without payment to the other of 
a fine, not under forty ſhillings ſterling. This 
interlocutor is ſubjoined to the minutes, and 
muſt be printed along with them. | 5 
When botli parties are ready with their print - 


| ed informations, they put copies of them, along 
with the proceſs, into the hands of the outer- 


houſe clerk, who, upon intimating the ſame to 
the Lord Ordinary, without the neceſſity of a 


calling, obtains an interlocutor or warrant for 


inrolling the cauſe in the inner- houſe rolls. 
Where either party is not ready, as before men- 
tioned, the other, who has printed the minutes, 


| lodges the ſame, with his printed information 


and proceſs, in the clerk's hands, upon which a 
like warrant for inrolling is obtained: and in 
this caſe the Lord Ordinary will award ſuch 


| ſummary compulſitor for payment of the ex- 
penſe of printing the minutes, and of the fine 


82 
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incurred, if a fine has been impoſed, as may be 
awarded for other incidental expenſes. „ 
The Lord Ordinary's warrant being ſhown to 
the keeper of the inner- houſe rolls, the cauſe is 
put to the roll appointed for reports. The acts of 
As. em ſederunt before quoted are inforced by a ſubſequent 
Nor. 1740. one, which declares, that when the warrant to in- 
rol is obtained, the printed informations muſt be 
put into the Lords' boxes on the next ſederunt 
day, under a penalty of forty ſhillings. If any 
additional information become neceſſary, it may 
roth be given in within eight running days from the 
Nov. 274i: date of inrolment; after which time, a printed 
petition muſt be preferred for leave to ee in 

ſuch additional paper. fs 

If, after pronouncing the ee takkibg 
the cauſe to report, and before adviſing it in 
the inner-houſe, any material. fact or piece of 
evidence be Ciſcoyered, or a diligence become 
neceſſary for recovering ſuch evidence, the pro- 
cedure muſt be directed by the particular ſtate 
of the proceſs at the time. Thus, although in- 
formations have been prepared and boxed, if 
the Lord Ordinary has not yet granted warrant 
to inrol, the cauſe remains ſtill before him; and 
therefore the proceſs ſhould be inrolled in his 

Lordſhip's hand roll, when he will grant the 
diligence required ; or, if the evidence be al- 
ready recovered, he will hear parties thereupon. 


. | 


* \Reports. 4 


If the evidence is ſuch as to obviate any diffi- 


culty there was formerly in the cauſe, the Lord 
Ordinary may recall his interlocutor taking it to 
report, and pronounce decree thereon. - But 
if his Lordſhip: ſtill retams any doubt, he will 
allow the parties to ſtate the import of the evi- 
dence recovered, in additional nee to 
the court. 

If, on the other W the fn} — has 
abeatdy granted warrant to inrol the informa- 
tions, his Lordſhip is thereby exauctorated, and 
no further procedure can take place before him. 


So that the party wanting a diligence, muſt ap- 


ply for it by a petition to the Court: or, if the 
evidence be already recovered, he muſt ſtate 
the import of it in his petition, and crave that 


it ſtill may be admitted as part of his informa- 
tion. N | | 0 


In this laſt caſe, if the evidence appear to be 
of importance, the Court uſually remits the pe- 
tition and. whole cauſe to the Lord Ordinary be- 


fore whom it depended, to do therein as. he ſhall 
ſee juſt. The proceſs is then inrolled in his 
| Lordſhip's hand-roll ; and parties are heard on 


the import of the evidence ſo diſcovered. If it 
he of ſuch a nature as to do away any former 
difficulties, then his Lordſhip pronounces judg- 
ment; otherwiſe he will order additional infor- 
mations to be given in for the parties; or, which 
is more common, he will make aviſandum to the 


142 Proceedings in the Inner- bouſe, | 


Lords with the whole cauſe, and ordain the par- 
ties to print their minutes of debate, and put 
copies thereof in the Lords boxes forthwith ; 
after which the cauſe goes to the inner-houſe 
rolls, as above explained. 
All caſes taken to report Wuſt be rolied4 in 
Sj * the book of the keeper of the inner- houſe rolls, 
within ſix ſederunt days after the Lord Ordina- 
ry grants warrant to inrol: and the proceſs muſt 
be returned to the clerk before fix o'clock in 
the afternoon of the ſame day on which the in- 
formation or other paper is boxed, unleſs it be 
a Saturday ; in which caſe the proceſs muſt he 
lodged before one o'clock on Monday following. 
A fine of forty ſhillings to the poor is annexed 
to the non-compliance with either of theſe" re- 
gulations. Dh 
When the cauſe comes to be adviſed in the 
courſe of the roll, the Lord Reporter goes to 
the foot of the clerks table, and reports the 
cauſe to the Court; that is, he ſtates the pleas 
of the parties as laid before him in the outer- 
houſe, and in the printed informations before 
the Court. Their Lordſhips then deliver their 
opinions, and judgment is pronounced in the 
cauſe; or if they find it attended with difficul- 
ty, they appoint a hearing in preſence, or give 
ſuch other interlocutor as cireumftances | re- 
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Whatever judgment is pronounced, it is com- 
petent for the parties to reclaim againſt it, in 
the manner, and under the limitations mention- 
ed in the preceding ſection. - 


| Cauſes are often reported in the inner- Holi A.8. vg 


upon printed minutes, without requiring formal F1, 
informations for the parties. 

This is uſually the caſe when nent ap. 
plications are made to the Court; ſuch as peti- 


tions for preferable creditors on bankrupt eſtates, 


for payment of the ſums due them; petitions 
for the common agent in a ranking, for war- 
rants for money to account of his diſpurſements. 
In theſe and the like applications, the Court 
not having an opportunity to judge, in ſo ſum- 
mary a manner, of the facts the petitioners 
found on, they remit the petition to the judge 
who is Ordinary in the ranking, Ordinary in 
the diviſion, and ſo on, to call and hear Parties, 
and to report. 

When ſuch remit is made, it is the buſineſs 
of the agent to cauſe the petition and the writs 
therewith produced, be tranſmitted from the 
1aner-houſe to the outer-houſe clerk, and to in- 
rol. the cauſe in the Lord Ordinary's hand- roll. 
At the calling, the counſel for the petitioner 
lets forth. the grounds of the application, and 


the remit by the Court; and craves his Lord- 


ſhip to make a report agreeably to the prayer 
of the petition ; to which, if oppoſition is made, 
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the other party anſwers, and thereafter the pe- 

titioner replies. On hearing this debate, the 
Lord Ordinary deſires the parties to make up 
minutes thereof, in order to report: which be- 
ing done, and the minutes lodged in the clerk's 
hands, an interlocutor is written out, to this 
effect; The Lord Ordinary makes aviſundum 
to the Lords with the foregoing minutes of 
debate; and appoints the parties to print the 
« ſame, ad put g thereof in the Lords 
boxes quamprimum.” | 

The minutes being printed and boxed, the 
Lord Preſident orders the cauſe to the ſummar- 
roll, in the courſe of which it is taken up, and 
the merits of the application decided. 

Not only incidental applications, but ordina- 
ry actions alſo, when they are of leſs moment, 
or require diſpatch, are reported on minutes. 


SEC D. I. 
Of Concluded Cauſes: 
HEN a proof has been led, and decree of 
circumduAion pronounced, in manner 
above explained when treating of acts of litiſ- 


conteſtation, the progf, and in common ſpeech, 
the a i ſaid to be concluded. 


„ 


 Contluded Cauſe. 148 
In order to the final diſcuſſion of ſuch cauſes, 


the keeper of the inner-houſe rolls is ordered to 
keep a pook, in which they are to be inrolled St 1672. 


according to the date of the concluſion of the © A 
cauſe, as the ſame ſhall be preſented by the 


clerk of proceſs. 


This re gulation not having anſwered the end 
in view, it was ordained by a ſubſequent act, won ale 
that the Lords ſhould name an auditor weekly, 
for hearing parties on concluded cauſes, and 
that he ſhould make a report of the probation 


in writing, and mark the particular parts of the 
writs or oaths inſiſted on for either party ; 


which report was to lie in the clerk's hands, a 
week before adviſing, patent to all concerned. 
The concluded cauſes thus prepared, were or- 
dered to be adviſed by the Lords on Saturdays, 


and on the afternoons of ſuch other days as the 
Lords ſhould appoint. 


By the ſame ſtatute the Court is a to 


adviſe; ſummarily, all depoſitions of parties, 
which are marked as clearly affirmative or ne- 


gative, by the Lord Examinator. 

This appointment was afterwards extended aa reg. 
to proofs by writ or by witneſſes, which ſhould 1698. 5 23. 
be found to be clear, by the Ordinary on con- 


_ cluded cauſes : for conſidering which, and hear- 


ing parties thereon, the Lords were appointed 4 
' . . 5 1 $ 
to meet weekly, by turns, in the parliament- Nor. 64. 
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houſe, from three o'clock to five in the after- 
noon, every Tueſday, Thurſday, and Friday. 
The report of the proof is called a flate of 
the proceſs. If objeQtions are to be made to this 
ſtate by any of the parties, they muſt be lodged 
within, fourteen days after making the report; 
and the objections and anſwers are to be conſi- 
dered by the Lord Ordinary, and ſubjoined to 


the report. If parties negle& to lodge their 
objections, the ſtatute declares, that they ſhall 


not be heard at adviſing the.cauſe, without con- 
ſigning an amand of five dollars; and at ad- 


viſing, no objection ſhall be made againſt the 


act, but againſt the report, as to the points 


proven or not proven. 
Each party pays one half of the clerk's fee 


for preparing the ſlate; and it is declared, that 
the party who ſhall not have paid his half, when 
the cauſe comes to be adviſed, hall be ſubjeQed 
in payment of the whole. 


The manner of preparing ſtates, preſcribed 


by theſe acts, being attended with conſiderable 


litigation and delay, the Court gradually de- 


parted from the regulations thereby introduced. 


By the preſent practice, when the proof is 


concluded, the proceſs, with the proof, is put 


into the hands of the inner houſe clerk, who 
makes up the ſtate. Such ſtate ſets forth the 
tenor of the ſummons, the defences, the pro- 
duQions of the parties; and, in general, the 
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whole ſteps of proceſs which have been gone 
through; to which is ſubjoined a complete 
copy of the proof led in the cauſe, .without re- 
gard to the points litigated, or the particulars 
of the probation on which the parties mean to 
inſiſt. This ſtate is then ſigned by the Lord 
Ordinary on concluded cauſes, and thereafter 
inrolled in the roll of concluded cauſes for the 
inner-houſe. But to make up for the want of 
arrangement in the ſtate, as to the pleas of par- 
ties, and the probation which may tend to eſtab- 
liſh or cut them down, the court is in uſe to 
hear counſel, or to allow the parties to ſtate the 


import of the probation at, large, in mutual me» 


mortals, : 
The great trouble which was occaſioned by 


theſe memorials not being confined to a ſtate- 


ment of the proof, but going into all the argu- 
ments at large, induced their Lordſhips to make 
an order, diſcharging ſuch memorials, and ap- A. s. 18th 
pointing ſhort caſes to be made up by each party, Ie, 2755. 


after the manner of thoſe given in to the Houſe 


of Lords. 
Thie prepared ſtates made up by the clerks 


affording ground alſo for complaining, that much 


matter was introduced foreign to the points at — r5th 
iſſue, a committee of the Lords was named, to! 77 


conſider in what manner a remedy could be _ 
plied. 125 . 


2 
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"Theſe acts, however, ſeem to have been but 
little attended to, as in the latter caſe, it does 
not appear that any report ever was made; and 
the ſubject of complaint ſtill remains both 
againſt prepared ſtates, and the memorials We: 
continue to be given in by parties. | 

The roll of concluded cauſes is ordered to be 
called on Friday and Saturday : but we have 
already obſerved, that where hearings are ap- 
pointed, they proceed, by the preſent practice, 
on Thurſday and Friday. Neither do the Court, 
in adviſing concluded cauſes, whether on a hear- 
ing or on mutual memorials, confine themſelves 
to the days ſpecifieg in the a& of ſederunt. 
"Tueſday is frequently employed to that purpoſe, 
in order to have the aſſiſtance of the Lord Or- 
dinary for the week, before he goes to the 
outer-houſe. 

The roll of cauſes requiring immediate dif. 
patch, called the fummar-roll, is called always 
on Saturday, except towards the cloſe of the 
ſeſſion, when that roll is called every day: and 
the printed papers therein muſt be put into the 
boxes and inrolled, and the proceſſes returned 
to the clerk i in the ſame manner, and under fi- 
milar amands as in the caſe of . and 
anſwers before explained. 


A. S. r2th 
Nov. 1760. 
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Nov. 2689. Though a concluded cauſe lie over, there TT 
*;"-4 5" mo neceflity for a wakening? that not having 
been the practice; and becauſe, alſo, the pur. 
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ſuer, by carrying the proceſs that length, has 
done all in his power to benz it to a fecifing; 


"2 
G3 AP; IF, 8 
Process Extraordinary. | 
IN ſome proceſſes, the Lord Ordinary cannot 


1 proceed the length of pronouncing judg- 
ment on the merits. After the dilatory defences 


are diſcuſſed, and certain other ſteps taken, his 


Lordſhip muſt make great aviſandum; the act st. 163. 
of regulations requiring that theſe cauſes ſhould” * 
be adviſed by the Lords in preſence. 
The actions particularly mentioned in the 
ſtatute, as ꝓroper to the inner- houſe, are, 
1. Reductions of heritable * of lands and 
- annualrents ; 
2. Declarators of rights of —_ : 
3. Provangs of the tenor of VIEW loſt or de- 
ſtroyed; 
4. Ceſſiones bonorum. | a 
Theſe proceſſes are appointed to be inrolled 


in a book to be kept for that purpoſe by the 


keeper of the inner-. houſe rolls, who is ordered 15:4 5 7. 


to attend in the ſeſſion houſe each Saturday 
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during the ſeſſion, from two to three in the af- 


ternoon, for receiving ſuch inrolments. TL | 
With regard to inrolments for the inner- 
houſe, whether of the above actions or others, ä 


the practice, as before noticed, is to make them 
in the forenoon, while the Court is fitting, uſu- 
ally after the ſingle bills are over; no attend- 
ance being given in the afternoon, in terms of 
the act. 
The cauſes before enumerated, though proper 


05 to the inner- houſe, in ſo far as regards the de- 
(Uh cifion of them, muſt yet be introduced by cer- 
"hi! tain ſteps before the Lord Ordinary. Theſe 
1 cauſes, with ſeveral others, in which the pro- 
N . | ceedings alſo differ ſomewhat from thoſe of or- 
1:4 dinary actions, ſhall be treated of under the 
| it head of Proceſs Extraordinary ; beginning with 


— 


thoſe which are ſpecially mentioned in the act 
of 8 


— 


— 
— 3 2 — — 
r 


SECT. x 
Of Proceſs of Reduction. 


HE intention of inſtituting this proceſs, is to 

| ſet aſide ſome deed, writ, or proceeding, 
which the purſuer apprehends may be prejudi- 
cial to him. In doing which, the difficulty is 
much greater in ſome caſes than in others. 
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Thus, decrees arbitral proceeding on a ſigned 
ſubmiſſion, cannot be reduced, at the inſtance OP 7 
of any of the parties ſubmitters, unleſs on the 


head of corruption, bribery, or falſehood, alleg- 
ed againſt the arbiters, by whom the decree is 


pronounced. Such decree, however, 'may be 


reduced, if the arbiters exceed the powers grant- 

ed them by the ſubmiſſion ; and a reduction 

has been ſuſtained on the head of fraud i in the A. s. . 

arbiters. | SO TORT 
In this action, the purſuer muſt ſet forth par- 

ticularly in his libel, the writs on which he 

founds his title. But it is not neceſſary, as for- 

merly, that he call as defenders, the authors of — 18th 

thoſe whoſe infeftments, or other writings, he way - 

means to reduce; it being left to the defenders Feb. 1743. 

to cite their authors, or intimate to them their 


diſtreſs, as they fee meet. 


By the ſtyle of the ſummons, the "is 
calls on the defender to exhibit and produce the 
writings under challenge, in order that they 
may be ſeen and conſidered by the Court, and 
reduced and ſet aſide, for the reaſons ſpecified 
in the ſummons, and others to be VIE, at 
diſcuſſing the cauſe. 


Anciently, in a reduction of rights concern- 


ing land, the purſuer could force production on- 


ly of ſuch as were of the ſame nature with that 
on which he himſelf founded: thus, if his right 
was not completed by infeftment, he had no 


* as 
A Nm 1 — 
_ ——_ 
—— a 
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title to call for ſeiſins; but by the later prac- 
tice this diſtinction is diſregarded, ſo that a 


purſuer having only a perfonal right may call 
for production of infeftments, provided they 
have flowed from his author. 


The preliminary ſteps, after the proceſs comes 
into Court, are the ſame as in common caſes. _ 

If, when the ſummons is calleg by the clerk 
in the outer. houſe, appearance is made for the 
defender, the cauſe, after the uſual outgiving 
and return, is put iri the roll of ordinary actions. 
If called m abſence, it goes, of courſe, to the re. 


gulation roll. 


If the defender make ho appearance, the 


Lord Ordinary pronounces decree of certifica- 


tion contra non producta. When the defender 
does appear before the Lord Ordinary, he may 
defeat the action by producing a title in his own 
perſon preferable to that founded on by the pur- 
fuer ; in which caſe, he is ſaid to exclude the 


purſuer, and he is not bound to produce the 


writs called for. Though the plea to exclude 


may have been omitted, and a term taken to 


produce, it will be afterwards ſuſtained, if 


- inſtantly verified; but this ought never to 


be truſted to; for taking a term to produce, 

implies an acknowledgment of the title found- 

ed on by the purſuer. When the plea to 

exclude is proponed and repelled, the de- 

tender may repreſent to the Lord Ordinary, or 
| 2 | 


FFP 
reclaim to the inner- houſe; but he is not al- 
lowed to avail himſelf of it a ſecond time, by a 
new production, fo as to free himſelf from the 


neceſſity of taking a term. Where a proof i 18 
neceſſary to ſupport his plea, he muſt take a 


term to produce; and he will be allowed the Kilker. 


ſame term to prove his allegeance of an exclu- No 
five right ; ; in order to which proof, or for re- 
covering the writings which are to be produced, 
the defender may obtain a diligence againlt - 
witneſſes and havers, and an act and commil- 
ſion, as in an ordinary action. If, on the other 
hand, the purſuer's title is ſuſtained, the defen- 
der muſt either produce the writings called for, 
immediately, or a term will be aſſigned, uſual- 
ly ten days, for production; after which the 
defender will not be allowed à proof of his ex- 
cluſive plea. The term being elapſed, if the 
production is not made, the purſuer may get the 
act extracted and called before the Lord Ordi- 

nary in the outer. houſe, and obtain cireumduc-" 


tion againſt the defender for not producing, ank 


decree of certification contra non producta. 

If, however, it appear that the writings cal- 
led for do not fall to be in the hands of the de- 
fender, but of the pur der, or a third party; 
then certiſication cannot proceed, the purſuer 
himſelf being bound to produce them; at leaſt 
ſo it has been found in a proceſs of improbation, 
and there does not occur any reaſon for making 


U 
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a diſtinAion in the caſe of a ſimple men 
See next Section. 
The writings called for being 8 ab 
caule 1s inrolled, when great aviſandum is made, 
and circumduQion granted, uad ultra. If fach 
production is made without an act being ex- 
tracted, the interlocutor making great aviſan- 
dum, and circumducing quoad ultra, is pronoun- 
ced by the Lord Ordinary, before whom the 
cauſe was firſt called; otherwiſe it can be pro- 
nounced only by the Lord Ordinary in the 
outer. houſe, for the time officiating on the acts. 
After this interlocutor, the Lord Ordinary 
can proceed no farther; and the cauſe, accord- 
8. 1672, ing to the ſtrict terms of the act of regulations, 
. 46. 8 5. ſhould be inrolled: i in the roll of ordinary actions 
for the inner- houſe, in caſe the reduction want- 
| ed is of an heritable right of lands or annual - 
rent; but, in place of this, the practice is to 

apply, by petition to the Lords, praying re. 

mit to the Lord Ordinary in the outer-houſe, to 
diſcuſs the reaſons of redudion. This is grant - 
ed of courſe; and the cauſe is aceordingly re- 
mitted to the next week's Ordinary, unleſs. the 
application is made in the laſt week of the ſeſ- 
| | fion ; in which caſe, the remit is to the Lord 
8 Ordinary — on acts and reguletions at 

the time. 

The reductions mentioned in che a 1672, 
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as proper to the inner. houſe, are thoſe Which 


concern hefitable rights only; from which it 
ſhould ſeem, that reductions of decrees and 
other writings not regarding heritage, ſhould be 
determined by the Lord Ordinary, as other 
common cauſes. But the practice in all caſes 
is, to make great av iſandym with the produc- 
tion, though no act be extracted; and the rea- 
ſons of reduction are not decided upon without 
A remit from the Lords. 

Theſe petitions for remits need not be print- 
ed nor intimated. The principal petition, ſi gn- 
ed by the purſuer s counſel in the cauſe, is 
lodged with the inner houſe cle rk, and a copy 
put into the Lord Preſident's box, agreeably to 
the regulations, as to the time of boxing papers, 
before noticed, page 122. 

The remit being made, a note is made out 
for inrolment, -as in ordinary. cauſes, which be- 
ing preſented to the keeper of the outer houſe 


rolls, along with the original ſummons, and the 


interlocutor of remit as his warrant, the cauſe 
is put into the regulation roll; after which it 
proceeds before the Lord Or dinary, 1 in the ſame 
manner as any other action. 

If the proceſs has any intimate connection 


with another cauſe already in Court, a remit 


will be obtained to the Ordinary belore whom 

this latter cauſe depends, ob contingentiam'; in 

which caſe, the remitted cauſe may be put di- 
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realy * his Lordſhip 8 hand-roll. E or a re- 
mit of this kind, the petition ſhould either be 
ſigned by the counſel for hoth parties, or _ : 


| ed and intimated i in common form. 


Should the purſuer neglect to apply for a re- 
mit within fourteen days after great aviſandum 


is made with the production, it is competent to 


the defender to make the application by a pe- 
tition, which muſt be printed and intimated in 
the uſual manner. 

But, previous to the Au iientien for this re- 
mit, if the purſuer find it neceſſary to add fur- 
ther reaſons of reduction to thoſe expreſſed in 
the libel, he may, within ſix days after ad iſan- 
dum is made, give in his ſpecial reaſons of re- 


duction, and grounds of declarator, if he has 


any, in writing, which the defender muſt an- 
{wer within ſix days thereafter, alſo in writing; 


and, until the day for giving in theſe anſwers 


elapſe, the diſcuſſion cannot proceed in the in- 
ner-houſe, neither can any application be made 
for a warrant to diſcuſs in the outer-houle. 

By the ſame act of ſeder unt, the practice of 
allowing the deſender to ſee his own produc- 
tion, after calling, is diſcharged. "Is 

- With regard to the writs to be produced, if 


| they are recorded in the Hooks of ſeſſion; they 


are held to be already in the hands of the clerk 
of court, and therefore a condeſcendence of the 
date of recording, ſtops certification. But dif- 


Reduction and Inprobation. 1 i. 


ferent opinions are held upon the point, how far Mets 
an extract from the records of an inferior court, 3 21. 


or a condeſcendence of the date of recording the b. 4. f. 1, 
deed in the books of chancery, will be ſufficient. $ 22. 


: When the principal writing, though record- 
1 ed, muſt be produced, a warrant is iſſued by the 
J Lord Ordinary, for the keeper of the record 
4 tranſmitting it to the clerk of proceſs, - '- 


hs Of Reduction and Improbation, 


-PHOUGH the proceſs of improbation is not 
comprehended in the act of regulations 

1672, under thofe which are there enumerated st. 1072. 

as proper to the inner-houſe, yet, as it is always © . 55. 

accompanied by a conc!ufion of reduction, and 

has an intimate connection with that proceſs, it 

falls to be here treated of; in doing which, 

however, we ſhall only mention thoſe particu. 

lars wherein the form differs from that obſerv- 

45 ed in carrying on a ſimple reduction, immedi- | 

if ately before explained. 


by __ Firſt, the ſummons of improbation, as. alſo its a. 8. zit. 
KE bill or warrant, muſt have the concurrence of Jan. 1633. 
he his Vajeſty's advocate. This is obtained by 


if- applying to the ſubſtitute keeper of the ſignet, 
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or to the Lord Advocate's clerk, who are gene- 
rally authoriſed to adhibit ſuch concurrence, for 
which a fee of 125. 34. is payable. | 
This concurrence the King's advocate cannot 
refuſe ; but he is not ae nan . 
appearing for the defender. 
The ſummons in this WAR always bers, 
that the writings challenged are falſe, forged, 
and fabricated; yet the purſuer is not obliged 
to give his oath of calumny on theſe averments, 
Dia. Dec. before production of the writings called for; 
*. becauſe the allegation is underſtood to be made 
with the view only of forcing a full production. 
When appearance is made for the defender, 
if he cannot exclude the title of the purſuer, 
he muſt, in the general caſe, either immedi- 
St, oh ately produce the writings called for, or two 
Is 1s 5 '5 different terms will be aſſigned to him for that | 
purpoſe ; upon each of which an act muſt be 
extracted, whereas in a ſimple red ne one 
term only is required. | 
Such production thh defender is bound to | 
make, if the writings called for are, or ought to 
» . be, in his hands; but if they are not preſumed 
to de in his hands, it is incumbent on the pur- 
ſuer to produce them himſelf; ſince in this caſe 
the rule applies, quod actori inc umbit probatio ; 
and if he does not produce the writings to ve- 
rify his allegations, the defender ought to be 
aſſoilzied. The reaſon i is, that decree of certi- 


mew tak. ö ia a 


I 
or 
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fication can proceed only upon this principle, 
that the defender withholds the writings called 
for, becauſe he knows they will inſtruct the 
purſuer's plea ; a principle which is n nne | 


plicable to the caſe ſuppoſed. 


After extracting the act for the ſecond term, A. S. 1ſt 
and before granting certification thereon, it muſt N 


be inrolled among the other acts, and called be- 
fore the Lord Ordinary, when judicial intima- 


tion is made to the defender ſtill to ſatisfy the 


production within ten days; which intimation 
is vouched by an interlocutor written on the 
mann of the act, 888 ſubſcribed * ww n 


ſhip. 


If at the firſt calling, i in the courſe of the roll 
in the outer-houſe, no appearance be made for 
the defender, the Lord Ordinary appoints the 
ſummons to be again inrolled. And if no ap- 
pearance is made for the defender at — 


calling, decree of certification may be pronoun- 


ced in abſence; but in ſuch caſe the decree 
muſt remain unextracted for four weeks at leaft 


after it is figned by the Lord Ordinary. 


With regard to the writings called for, an 
extract from the books of an inferior ck 18 
not ſufficient in this action, though by ſome it 
is held to be ſo in a ſimple reduction; and even 


when the deed i is recorded in the 8 of ſeſ⸗ 
ſion, or of chancery, the principal ſelf muſt = b. 
be produced either ind when the purſver in- es 


nn 


J 
7 
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ſiſts upon proper grounds of falſehood; or, 
ſecondly, if after ſearch in the regiſter-office, 
the principal writing cannot be there found. 
When the defender produces the writs call- 
ed for, if falſehood is ſuſpected, he muſt abide 
by the verity thereof, GE ue they are Re: to 
be forged. | 
Abiding by a deed is either ſimple or quali- 
fied. As to the form of it, when the party 
abides imply, it is a declaration under his hand, 
by which he maintains the writing to be a true 
deed as it ſtands, without any qualifying or ex- 
planatory circumſtances whatever. The de- 
fender who thus abides ſimply by the deed, as 
a genuine writing, {ſubjects himſelf to the pains 
of forgery, if it ſhall be found to be falſe; 
But as a defender may happen to be / poſſeſſed 
of a falſe deed, though he have no knowledge 
of the forgery; an heir, for inſtance, who 
finds the deed in his anceſtor's repoſitories, or a 
manager of a public bank, upon whom a for- 
ged bill is impoſed in the common courſe of ne- 
gotiation, therefore the judge allows him to 
abide gualificate ; that is, to adject to his decla- 
ration a proteſtation of his own innocence, by 
a narrative of the way and manner in which 
the writing came into his hands. | 
Theſe qualifying circumſtances, if verified; 
2 will be atterwards conſidered by the Court, and 
due weight given to them, in the gyent of the 
es 
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T. deed being improven as falſe. The defender 

. muſt, in the general caſe, appear perſonally in 

court and abide by the deed in preſence of the 
judge; yet a commiſſion is ſometimes granted * | 
for that purpoſe, in reſpect of the partic ular 
ſituation of the party, ſuch as his Heng 1 in ex- 
treme old age. 

The defender having abidden by the writs 
produced, the Lord Ordinary makes great avi- 
ſandum, and grants circumduction quoad ultra ; 
after which he can proceed no further, and the 
cauſe muſt be inrolled in the roll of ordinary 
actions for the inner-houſe. | 

After ſuch aviſandum, however, if any fur 
ther production be neceſſary, the defender may 
ſtill make it, any time before decree of certifi. 
cation is extracted; which production muſt be | 
received by the clerks, and inſerted in the ex- 
tracted decree of certification, without the ne- A. 8. 10 
ceſlity of any calling to make aviſandum, or to * 17095 

N obtain decree of certification ane vp. = 
When there is no ſuſpicion of forgery or 
falſehood, abiding by the deed is not required 
and application may be made by petition to 
the Lords for a remit to diſcuſs the reaſons in 
the outer-houſe, as in a ſimple reduction. But 
| where forgery and falſehood are inſiſted in, the 
witneſſes and parties are examined by the Lords 
in preſence, and the cauſe muſt be L 
the by ne ne | 
„ | X 7 
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Ir Aa forgery 3 18 proved, and the Court ſhall 
be of opinion that it merits a_capital puniſh- 
| ment, the Lords remit the cauſe to the High 
Fa 5.4% Court of Juſticiary. Lighter puniſhments, ſuch 
— 3h as baniſhment or pillory, 1 are > inflited by the 
4 1755. Court of Seſſion itſelf. 

"Caſes of forgery, where 0 . e chiefiy 
is in view, may likewiſe be tried before the 
Court of Seſſion, on a petition and complaint. 
The form of procedure'! in ſuch a caſe will be 


afterwards en 


8 E C 1. III. 
Of Declarator of herb. 


» 


No TwrrnSTAN DING chat the act of re- 
; gulations 1672 appropriates cauſes of this 
nature to the inner- houſe, yet, by the preſent 
practice, they are carried on before the Lord 

_ Ordinary, preciſely 1 in the pre manner « as "hep 


2 8 action. 
8 E CT. IV. 
o Proving the Te enor. 


HE object of this aQtion 3 is to prove, or abe 
up, the tenor of u deed Which! Is loſt « or de. 


* 


1 


5 
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royed; ad the decree which follows upon it 


has the ſame force as the original deed would 


| have, were it fill i in exiſtence. 


It is competent to prove the tenor of a 4 


by the oath of the granter, by writ, or by pa- 
role evidence. When it is to be proved by 


witneſſes, the purſuer muſt produce ſome ad- 
minicle in writing; ; that is, ſome deed connect- 


ed with the one in queſtion, before a proof of 


the tenor will be allowed ; becauſe writings 
cannot, in the general caſe, be reared up mere- 


ly on parole teſtimony. But in perſonal deeds, 


which are ſeldom followed by relative writings, 


ſuch adminicles are diſpenſed with, from the 


neceſſity of the caſe, more eſpecially where the 
purſuer can condeſcend on the particular man- 
ner in which the writing was deſtroyed, 

The purſuer muſt ſhow, not only that the 


deed, the tenor of which he means to prove, 
was a genuine dee 


„but that it is not vet ex- 
tinguiſhed. If, terer, it was ſuch as could 
be extinguiſhed by ſimple delivery, without the 
neceſſity of a contrary evident to do it away, 
it is incumbent on him to inſtru& by what ac- 
cident the deed becomes amiſling ; ; otherwiſe 


writings which have been given up to the party 


in order to be cancelled, might at any future 
period be reared up againſt 125 as nn. 
evidents. 


X 2 
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When the deed is of ſuch a nature as to re- f 
quire a contrary written document, in order to 
its extinction, then it is not neceſſary for the 1 

purſuer to condeſcend on any ſpecial caſus amiſ. WM 


;fionis, ſeeing that the writing to be proven mutt 
be preſumed a ſubſiſting deed, while no docu- 
ment extinguiſhing it can be produced a the ] 
defender. ; 
According to theſe rules, ms a bill. or a 
perſonal bond is in queſtion, the purſuer muſt 
condeſcend on the caſus amiſſionit. In proving 
the tenor of an inſtrument of ſaſine, ' ſuch CON- ) 

deſcendence is nowiſe requiſite. 

The caſus amiſſionis, when neceſſary, and allo. 
the adminicles which are meant to be inſiſted | 
on, ought, if poſſible, to be particularly ſet. 7 
forth in the libel ; though they will be received 
in a condeſcendence or minute of debate, after 
the cauſe comes into court. The libel ought | 
alſo to contain a full recital of the contents of 
the deed, with all its conditions and limitations, | 
leſt the decree ſhould have an effect different | 

0 from what the deed itſelf would have had. | | 
17 ST c. 944 It is declared by ſpecial ſtatute, that letters 1 


of horning and their executions, which never : 
were judicially produced, cannot be proved by 
witneſſes; which enactment proceeded, in all 
probability, from a conſideration of the ſevere 
eonſequencs which anciently attended that di- 
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ligence. Mere holograph writings, becauſe their 26th June 
authenticity cannot be proved, unleſs they are , 
actually produced, do not ſeem to be proper 155 


ſubjects for this proceſs. 110 


When the action is called before the Lord 


Ordinary in the outer-houſe, the adminicles 
being produced, the purſuer craves his Lord- 
ſhip to make great aviſandum. This the Lord 
Ordinary grants of courſe, as he has no autho- 
rity to judge in the cauſe; and the proceſs 18 


then inrolled in the eee where it 1s ad- 


viſed by the Lords in preſence. 


The interlocutor firſt pronounced by the 


Court, either finds that there are no circum- 


ſtances libelled ſufficient to ground the action, 


and diſmiſſes it accordingly; or it ſuſtains the 
circumſtances founded on and the adminicles 


produced as ſufficient to ſupport the action. If 


theſe circumſtances and adminicles are per ſz 
ſufficient to inſtruct the tenor, and alſo the 


caſus amiſſionis, where that is neceſſary, then 


decree may immediately be pronounced in the 
cauſe. But if that is not the caſe, then the 


Court allows the purſuer to prove the caſus amiſ- 
fonis, if ſuch proof be neceſſary, and a further 


proof of the tenor, aſſigning a term for taking 


the proof, and at the ſame time granting dili- 

gence for citing witneſſes and havers; upon 

which an act is extracted, and a diligence iſ- 
{ſued as in ordinary caſes. | 
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In this action the Court were formerly in uſe 
to examine the witneſſes in preſence; and when 
that practice was departed from, they required 
that the proof ſhould be taken before two of 
the judges ; but this ſtrictneſs is now deemed 
unneceſlary, and the proof 1s taken before one 
Ordinary, or on commiſſion, as in other caſes. 

When the proof cannot be completed with- 
in the limited time, a petition may be preſent- 
ed, on which the Court will grant a renewal 
of the commiſſion, and letters of diligence, for 
ſuch further time as may ſeem reaſonable. 

'The proof being taken, aviſandum falls to 
be made with it in manner before explained, 


when circumduction, of courſe, will be grant- 
ed; after which, the form of proceeding is the 


ſame as in other concluded cauſes. It is uſual 
for the Court, however, unleſs in caſes of great 
importance, to order provings of the tenor to 
the ſummar roll, in place of hearing them at 


the ordinary times allotted for hearings on con- 


cluded cauſes. 


SECT. v. 
Of ceſſio Bonorum. 


[NSOLVENT debtors are, by our law, allow. 


ed the liberty of their perſons, upon ſur- 


11 


Ceſſio Bonorum. N „ 


rendering their whole eſtate, heritable and 
moveable, in favour of their creditors, This 


they obtain by a proper action, the ſummons A- S. 1it 


Dec. 1685. 


in which ſhould ſpecially ſet forth in what 


manner the purſuer became lapſus bonis ; and 
of his allegations on this point he muſt produce 


ſufficient evidence in the courſe of the proceſs. 
The practice, however is, to libel the ſum- 
mons in a general manner, and to give into 


proceſs @ ſpecial condeſcendence, to be after- 


wards more particularly taken notice of. 
The ſummons being called and inrolled in 
the outer-houſe, as in an ordinary action, a roll 


of the names of all the defenders who are cited — rſt 


in the proceſs, muſt be put upon the wall. 


great aviſandum falls to be made only when 
the dilatory defences are diſcuſſed. But the 
practice is to make great avi/andum at the firſt 
calling of the cauſe in the outer-houſe, with- 


out entering upon a diſcuſſion of the ae, 


defences, as directed by the ſtatute. 


3 


According to the form, as anciently eſtabliſhed, 8. 2 
C. 10. 


1 


By an act of /ederunt it is ſpecially required, A. S. 18th 


that in every proceſs of ci bonorum, the bank- 
rupt ſhall produce, along with the proceſs, a 
certificate, under the hand of one of the ma- 
giſtrates of the burgh where he is incarcerated, 


bearing that he hath been the ſpace of a month 


in priſon. But here alſo it is held ſufficient 


in practice, that the certificate be produced 


July 168% 
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when the cauſe comes to be called in the inner. 
Houſe, notwithſtanding the act 1672 gives the 
Lord Ordinary full power to determine every 
dilatory defence, and the act of ſederunt de- 
elares, that without production of the certifi. 
cate, proceſs ſhall not be ſuſtained. © 
The purſuer muſt be actually in brilon at the 
time he brings the action; for it would be in. 
conſiſtent for one to claim perſonal liberty, who 
is not truly deprived of it. This notwith- 
ſanding, if the proceſs ſhall once be regularly 
begun, it will be allowed to proceed, though 
3 the incarcerating creditor confent to the debtor's 
Mackenzie, Iiberation, even before the cauſe. comes into 
Court. | | f 
Proceſſes of ceſſio are put to the ſummar 
roll. This roll, as before obſerved, is always 
called on Saturday, except towards the end of 
the ſeſſion, when it is called every day. 
Before the calling in the inner-houſe, there 
muſt be lodged in proceſs an explicit condeſcen- 
dence by the purſuer, ſtating on one hand the 
amount of his debts, and on the other his funds 
and the loſſes he has ſuſtained; in order that the 
Court may be enabled to form an opinion of the 
ſtate of his affairs, and that the creditors alſo 
may have an opportunity of inveſtigating the 
purſuer's conduct, and inquiring into the facts 
to which he attributes his inſolvency. 
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At this calling, it is the buſineſs of the coun- 


fel for the purſuer to ſtate. the import of the. 


condeſcendence to the Court; and if the pur- 


ſuer ſhall appear to have failed through inno- 


cent misfortunes, and no | oppoſition be made 


on the part of the creditors, their Lordſhips 
will find him intitled to the benefit of the 
ceſſia, upon his executing a diſpoſition of his 


eſtate, real and perſonal, in favour: of his cre- 


ditors, and men in terms of the acts of 


ſederunt. 


8th. Feb, 


1688. 
I July 


The debtor then executes a fall diſpoſition of FO 


his, eſtate; : heritable and moveable, in favour of 
the creditors, and ſubſcribes an inventory rela- 


tive thereto, of the effects thereby conveyed ; 


after which, if he be in any neighbouring 
priſon, he appears before the Lords, on the 
Tueſday commonly, at the fitting down of the 
Court, and, at the foot of the clerk's table, he 
ae oath in the following terms: That he 


« bath not lands, heritages, ſums of money, 


goods, or gear belonging to him more than is 


contained in the : diſpoſition and inventory 


produced in proceſs ; and that, ſince his im- 
* priſonment, he hath made no other diſpoſition 
+ than that which is produced; and that he 
„has made no other diſpoſition before his im- 

priſonment; and that fince his impriſonment 


he hath not put out of his hands any money, 


* goods, or gear belonging to him. And fur- 
1 


—— — 
* 
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3 


” 2 = 
7 ee — 
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be ther, that he hath not cancelled, or put out 
4 of his hands, ny writs. _— wow apy 
ent 1741} | D Sa 

It the purſuer hath that n bo im- 
priſonment he has cancelled or put away any 
writings, he muſt condeſcend on ſuch writings 
in his oath ; and he muſt likewiſe condeſcend 
on any othile diſpoſition he may have made of 
his eſtate, real or perſonal. . If he denies the 

making of ſuch diſpoſition, and his oath be diſ- 
as ry the decree of ceſſis obtained by him 
becomes void and null, and he can never get 
the benefit of a 6 ſſio bonorum thereafter, 

In caſe the debtor be impriſoned in a diſtant 
part of the country, he cannot appear to make 
oath in court; and therefore their Lordſhips, 
upon a motion from the bar, at the time they 
find him intitled to the ceo, grant a commiſ- 
tion for taking his oath at the place of ys CON- 
finement. 

This commiſſion beds reported, or the beo 
having appeared and made oath in manner firſt 

mentioned, his counſel moves the court to de- 
cern in the ceſſio and di iſpenſe with the habit.. 
This lait part of the motion becomes neceſ- 
ſary, as it is preſcribed that bankrupts who ob- 
tain a decree of ceſſio bonorum ſhall. conſtantly 
wear a particular habit; upon his head a 
„ . bonnet, partly of a brown and partly of a 


* 1688. © * yellow colour, with uppermoſt hoſe, or ſtock- 
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« ings, on his 1 5 half brown and half yellow | 


d coloured.” And in caſe he be found at any 


time without the habit, his creditors may incar- 
cerate him, and he forfeits all the e, he 
is intitled to by the decree. 

This, however, appears ſo ſevere, . the 


Lords now diſpenſe with the habit, which they 
are ſpecially authorized to do, in all caſes where $t- oy 656 


they find the debtor's inſolvency to have ariſen * 
from innocent misfortunes: See 17th Novem- 
ber 1775, Dick againſt Morriſon and others. 

If oppoſition is to be made by the creditors, 
it is competent for any one of them, even. at 
the calling in the inner-houſe, to crave leave to 
ſee the proceſs and condeſcendence given in. 
This the Court grants of courte ; which puts 
off the cauſe for eight days, that the creditor 


appearing may have time to confider the con- 
deſcendence and proceſs, and to give in his ob- 


jections. | 

Theſe objections muſt be given into proceſs 
in ſuch manner as the purſuer may have an 
opportunity of ſecing them, and preparing his 
counfel to make an anſwer. 

At the next calling, the objections are-ſtated 
from the bar, and an anſwer made on the part 
of the bankrupt, which the Court judges of, 


and pronounces an interlocutor finding the pur- 


ſuer A or not intitled, to the 5 70 or 
1 2 
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ſuch other ſentence is given as the circumſtances 


of the caſe may require. 

When any thing occurs to a the- pro 
ook from being brought to a concluſion during 
the ſeſſion in which it is commenced, the Court 


zs in uſe to liberate, the debtor during the vaca- 


tion, on his finding caution to return to priſon 
at the fitting down of the next ſeſſion. | For 
this purpoſe a printed petition muſt be given in, 


and intimated to all the ereditors, or their agents, 


who have made appearance m the ceffio. But, 


when ſuch indulgence is wanted, it is always 
ad viſeable to procure the ſpecial conſent of as 


many of the creditors as poſſible. Indeed the 
Court are not in uſe to grant the liberation, un- 
leſs ſuch conſent be expreſsly given. | 


Of Proceſs of Adjudication. 


8 


A DJUDICA ATION * a a debtbro eſtate, ids 
ed on the ſtatute 1672, may be either ge- 
neral or ſpecial. By a general adjudication, the 


whole of the eſtate is adjudged; for payment 
and ſatisfaction of the principal debt, mtereſt, 


and penalty, with the compoſition to the ſupe- 
rior, and expences of infeftment. By a ſpecial 


EEE - GS aac 


— 3 


ideen ſuch” part of the eftate is ad- 


judged as ſhall be eſtimated worth the principal 


ſum, and the intereſt then due, with a fifth part by: July 
more, in reſpect the creditor muſt take land for fla. 


his money, befides the compoſition to the _ 
rior, and expences of infeftment. N 


Theſe ſpecial adjudications were ſabſtirated 


by the legiſlature in place of the ancient appriſ. 
ings; and therefore no general adjudication can 
be inſiſted in, without libelling the alternative 
of a ſpecial adjudication, it being put in the 
power of the debtor always to exclude the for- 
mer ſpecies of diligence, by complying with the 
requiſites of the ſtatute, in regard to the latter; 


2 Jaz. 


1762. 


F . 


unleſs the eſtate be under ſequeſtration, in 


which caſe, the purſuer can inſiſt for a general 
adjudication. But as the debtor, in order to a 
ſpecial adjudication, muſt produce the title. 


deeds of his lands, and purge incumbrances; 


and as his power of redemption is reſtricted to 
five years, in place of ten, the period appli- 
eable to general adjudications, there have been 
very few inſtances of ſpecial adjudications. The 
preliminary requiſites, however, of this diligence 
putting it in the power of the debtor to throw 


confiderable difficulties, and delays in the eredi- 


tors' way, daily pretences are made by debtors, 
that they mean to comply with the ſtatute, in 
order to give the creditor a ſpecial adjudication, 


when nothing more is intended by them than 
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merely to procure delay. We ſhall, therefofe; 
firſt confider ſuch part of the procedure as is 
. peculiar to the latter caſe, and then proceed to 
the more uſual caſe of a general adjudication. 

When a ſpecial adjudication is in view, the 
defender, after intimation of the proceſs being 

made, in manner after mentioned, commonly 
begins his oppoſition by objections to the title 
of the purſuer, the nature and amount of the 
debt, or the form of the action. Theſe being 
ſettled by the Lord Ordinary, the defender 
craves a day to produce a progreſs; and, on pre- 
tence that the writs are not in his poſſeſſion at 
the time, he generally craves a diligence for re- 
covering them out of the hands of third parties. 
The Lord Ordinary accordingly aſſigns a day 
to the defender to produce a progreſs, and fulfil 
the other conditions of the firſt alternative of 
the act of parliament, and grants diligence to 
that time; and upon this an act is extracted by 
the purſuer. When the term expires, if the 
writs are not yet produced, the purſuer may 
call his act before the Lord Ordinary in the 
outer. houſe for the time, and get the term cir- 
cumduced againſt the defender, when decreet of 
general adjudication will be pronounged in terms 
of the libel. Againſt this judgment the Lord 
Ordinary can give no redreſs, he having no 
power to judge of the merits of the cauſe ; and 


* 
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therefore the defender, if he deſire an altera- 


tion, muſt apply by petition to the inner- houſe. 


Sometimes, with a view to gain ſtill further 


8 delay, the defender does not aſk a diligence, 
when he craves. a term for producing a pro- 
greſs. He allows the term to elapſe; and applies 
for a diligence, only when the cauſe comes to 


be called before the Lord Ordinary on the acts, 


in order to obtain circumduction and decree. 
But this is improper, and ſhould be oppoſed by 


the purſuer; for the defender ought to know 


whether he is poſſeſſed of the title. deeds of his 


lands, when he aſks a term to produce a pro- 
greſs; and therefore tlie purſuer ſhould, in all 
caſes, ſuggeſt to the Lord Ordinary, that a firſt 


and ſecond diligence againſt havers be granted 


at the ſame time that the term for Nane a 


progreſs is aſſigned. 


On ſuppoſition that the e cave pro- 


duce a progreſs, he is then ordained to conde- ONE. 

{cend upon, what part of the lands libelled ſhall Nervel 
be ſpecially. adjudged to the purſuer; and a 

. . proof is allowed of the yearly worth and value 
of the lands fo to be adjudged ; in order to 
which, an act and commiſſion, and a diligence 
againſt witneſſes and havers, will be granted; 
after which the procedure 18 — — as in other 


cauſes, where a proof is allowed. See Ane. 


cap. a nſact. 3. 


If ſuch en has — made, withour) a 
term being aſſigned and an act extracted, the cauſe 
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continues before the ſame Lord Ordina 
accordingly pronounces the interlocutor * 
ing a proof of the rental and value, and pro- 


ceeds in diſcuſſing the other points in the cauſe. 
But if an act has been extracted, the proceſs 


muſt be called before the Lord Ordinary on the 
acts, who, upon production of the defender's 
titles, makes aviſandum therewith to the Court; 
after which the procels ; is either determined by 
their Lord ſhips in the inner-houſe, or a remit is 
made to an Ordinary for AG: 150 remaining 
ſteps therein diſcuſſed. 

On this ſubject, however, we . cannot help 
remarking, that an idea prevails, almoſt univer- 
ſally, with regard to the powers of the Lord 


Ordinary on the a&s,, which is apprehended to 


be erroneous, and calculated to lead into much 


unneceſſary trouble and expence, It is ſaid, 


that an Ordinary upon the acts officiates miniſ- 
terially, and is therefore bound to make great 


aviſandum with whatever production the defen- 


der ſhall be pleaſed to make; according to 
which rule, in place of the title-deeds of an 
eſtate, the defender may offer a plece of blank 

archment, or an old ballad, if he pleaſes, and 

be Lord Ordinary muſt nevertheleſs make avi/- 
andum therewith to the Lords, as if ſuch pro- 
duction were the fit ſubject of deliberation with 
a court of juſtice, We are inclined to think, on 


the er hand, that althou gh ihe Halen n 


the acts Has no lower 4 to' diſcus the merits of 


the cauſe, he has ample power, and is called 
upon, to judge whether the purpoſes of the act 
have been anſwered and if he finds that they 
have not, to cireumduce the term, and pro- 


nounce decree of general adjudication, as if no 
production whatever were offered. 1 


Accordingly, if we are not miſinformied, the 


Court viewed the matter in this light in a very 


late caſe. A debtor, againſt whom an adjudis ri July 


1797. 
ö Maſſie. 


cation was commenced, offered a production of 
writings for ſatisfying the act, which, upon ex- 
amination, were found to comprehend only the 
titles in his own perſon, without any part of the 


prior progreſs: The Lord Ordinary on the acts 


thought himſelf bound to make great aviſandum 
with the production however deficierit. But 


the Court, upon a petition from the adjudging 
_ creditor, were of opinion, that this was not ful- 
filling the purpoſes of the act, and therefore re- 
mitted to the Lord Ordinary, who had made 


aviſandum, to call the cauſe that ſame day, to 
hear parties upon the production, and to do as 


he ſhould ſee juſt. 


The remarks now ſubmitted 8 to the 
powers of the Lord Ordinary on the acts, in 
whatever cauſe the act may happen to have 
been pronounced, whether ad; Judication, reduc- 
tion, or others. The prevailing idea ſeems to 
have taken rife from the circumſtance, that, nt 


v 
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reductions, the defender is allowed to produce 


what he pleaſes, without any ſtrict examination 


43d Geo. 
III. c. 18. 


$ 5. 


on the part either of the purſuer or the judge. 
But the reaſon is, that the purſuer there ſeldom 
or never has an intereſt to canvaſs the produc- 
tron, the decree of certification which accom- 
panies the aviſandum being ſufficient for his pur. 
poſe. It is otherwiſe, however, in an adjudica- 
tion, and may happen to be fo likewiſe in other 
caſes ; on which account it is proper to have it 


- underſtood what the powers of the Ordinary on 


the acts really are. 
Let us now conſider the ordinary proceedings 
in this action, when no oppoſition is made on 


the part of. the debtor, and when the creditor 
muſt conſequently take a general adjudication. 


By the bankrupt ſtatute, of the 23d of his 
preſent Majeſty, it was enacted, That the Lord 
Ordinary ſhould ordain intimation of any pro- 


ceſs of adjudication to be made in the minute- 


book, and on the walls, in order that ſuch of 
the debtor's other creditors as were in readineſs 
to adjudge, might produce the inſtructions of 
their debts, and be conjoined in the decree of 


' adjudication ; and a reaſonable time, not ex- 


ceeding twenty ſederunt days, was to be allow- 
ed for that purpoſe. , 
But doubts being entertained, whorher ſuch 
mtimation was requifite in every caſe, or only 
in leading the %% adjudication; and it being 


Ukewiſe thought proper to fix more preciſely 
the mode of procedure in other particulars, 


ed, that, In order to leſſen the number of adju- 33 Geo. It. 


ſtances, the Lord Ordinary officiating in the 


creditors of the common debtor, who, at the 


loved for ſuch intimation, before the cauſe can 
be called a ſecond time; and if any of theſe 


dication ſhall be null and void, without preju- 
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therefore, by the laſt bankrupt act, it is drdain- 
dications for debt, and conſequently the ex- © 7* * ® 
pence to all parties, and to facilitate the part 
paſſu preference of creditors in finular circum- 


Court of Seſſion, before whom the firſt pro- 
ceſs of adjudication againſt any eſtate, ſor pay- 
ment or ſecurity of debt, is called, ſhall ordain 
intimation thereof to be made in the minute- 
book, and on the wall, in order that any other 
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next calling of the cauſe, can ſhow that, al- << 
though they have not executed their ſummonſes 

of adjudication, they are, in other reſpects, by 

the nature of their grounds of debt, and ſteps 

taken by them, in condition to proceed in ad- 
judging their debtor's eſtate, may produce the 
inſtructions of their debts, wich ſummonſes of 
adjudication libelled and ſigneted, for the pur- 

pole of their being conjojined in the decree of 
adjudication ; twenty fderunt days being al- 


torms ſhall happen to be omitted, the ſaid adju- 
dice to the validity and order of ranking of poſ- 


terior adjudications, according to the rules of 
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law.” And it is declared, „That the bl 


_ creditors conjoined | in the ſame decree of adju- 


23d Dec. 
1784. 
Douglas, 


Heron, & 
CG. 


dication, ſhall be pari paſſu with one another, 
and that each creditor ſhall have the ſame be- 
nefit thereby as if he had adjudged for himſelf; 
and it ſhall be lawful for him to extract that 
part of the decree which concerns his own debt, 
upon payment of the ordinary dues, without 
any neceſſity of extracting the whole.” 

In following out this enactment, the Lord Or- 
dinary, before whom any firſt proceſs of ad; Ju- 
dication comes to be called, pronounces an in- 
terlocutor, ordaining intimation to be made in 
the minute-book and on the wall, for twenty 
ſederunt days, that the creditors may produce 
their grounds of debt and ſummonſes of adju- 
dication, in terms of the clauſe before recited. 

This intimation is made on the wall, by the 
agent for the purſuer cauſing affix thereon a note, 
expreſſing the names and deſignations of the 
purſuer and defender, and containing a copy of 
the interlocutor ; tu which 1s ſubjoined the mark 
of the clerk, in whoſe office the proceſs lies. It 
is the province of the clerk of proceſs, and the 
keeper of the minute-book, to take care that the 
intimation by the minute-book be duly given. 

In order to intitle a creditor to be conjoined 
in this proceſs, it was found not to be neceſſary 

that the defender ſhould have been previouſly 
rendered bankrupt, either ing terms of the act 
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e 1 4 Tt or according; t to the arne en, of the 

- late ſtatute.” UE 

| It was alſo W that when a e | 
to enter heir had been executed, but the indu- 
cia thereof were not elapſed, the creditor was 
not in readineſs to adjudge, fo as to intitle him ibid. 
to be conjoined in the decree of adjudication. 

It does not ſeem that the laſt mentioned ſta- 
tute has made any alteration in either of theſe 
particulars. But, in order to give every credi- 
tor as ſpeedy acceſs as poſſible to the eſtate of 
his debtor, it is enaRed, © That the induciæ of 3; Geo. 1h, 
« a charge to enter heir, ſhall in no caſe exceed“ 74 5 

_« forty days, whether the perſon charged be 
« within the kingdom or out of it; and that af- 
« ter one ſuch charge, whether general or ſpe- 
« cial, has been piven at the inſtance of any 
« creditor, every ſubſequent charge, at the in- 
* ſtance of the ſame or of any other creditor, 
may be upon the FINE of twenty ay on- 
6 ly.” 

A creditor who gets notice, by ſuch intima- 
tion, of any proceſs of adjudication of his debt- 
or's eſtate being in Court, collects his grounds 
of debt, and prepares his own ſummons. If he 


. have theſe in readineſs before the term of inti- 
ed mation is expired, he has only to lodge them in 
ry the hands of the clerk to the proceſs; and, at the 


fly calling of the cauſe, he will be conjoined, of 
act courſe, with the original purſuer, and the decree 
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of adjudication will go out for his debt, as well 

as for the debt libelled in the original action. 

Before lodging the grounds of debt, the 
clerk's dues of the intereſt, as it is called, muſt 


be paid to their collector, and the ordinary fee 


to the clerk's aſſiſtant, or cloſet-keeper. 


By the former practice, when decree hap- 


pened to be pronounced, before the grounds 
of debt were lodged, the creditor produc. 
ing might prefer a repreſentation to the* Lord 
Ordinary, ſtating his grounds of debt, and his 
_ readineſs to adjudge, and praying his Lordſhip 


to recall the decree, and to pronounce decree of 


adjudication of new, conjoining him therein a- 


long with the original purſuer. But, by the 
terms of the laſt mentioned ſtatute, it would 
ſeem that the creditor wiſhing to be conjoined, 
muſt make his production by the time the inti- 
mation expires, otherwiſe he cannot claim the 
privilege of that enactment. | 

After one creditor has obtained and extracted 
a decree of general adjudication, ſentence, in 
terms of the hbel, is pronounced ſummarily in 
every poſterior adjudication, in order that all 


the adjudgers may come in part paſſu, within 


year and day, in terms of the act 1661; all de- 
fences competent to the debtor, unleſs inſtantly 
verified, being repelled hoc loco, though reſerved 
entire to him contra executionem. 

In order to preſerve this pari paſſu preference, 


. 1 anna} AW a 0 Ew SY r 


* 1 1 n — 
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ll t heCourt, on a petition from the purſuer, has 
| long been in uſe to diſpenſe with the ſecond 


e diet, and grant warrant for calling, inrolling, Dia. Dec: 

* Inducie 
ſt decerning, and extracting the decree, without rai.” 
© abiding the courſe of the minute - book; and, in 


a late caſe, their Lordſhips even remitted: to an 26th Jan. 

Ordinary, with ſpecial powers to call the cauſe, $2. 

with or without a regular hour, and pronounce 

decree, not only in the adjudication, but in the 

proceſs of conſtitution whereon the adjudication 

was to proceed. This preference is not affected 22d Nor. 

even by a decree of certification in a n . 

and ſale. 

By the regulations 169 5; it is required, that 

an abbreviate of every decree of adjudication be 

ſigned by the Lord Pronouncer thereof, and gi- 

ven in to be recorded in a particular regiſter 

kept for that purpoſe, within ſixty days after 

pronouncing the decree. When, therefore, any 

unforeſeen circumſtances occur to prevent the | 

Lord Ordinary from figning the abbreviate, or 210 june 

to prevent the abbreviate from being recorded . 
within the period required, the purſuer muſt d Nor. 

apply by petition to the whole Lords, who will 1774 

renut to the Ordinary who pronounced the de- 

cree, or to ſome other of their Lordſhips' num- 

ber, to ſign the abbreviate, and will alſo autho- 

riſe the clerk. of the bills to receive —_ n 


the ſame. 
ce, When the addion proceeds « on a decree cog- 


510. 
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nitionis cauſa, in conſequence of the defender 
having renounced to be heir, there can be no 
room for a ſpecial adjudication; and therefore, 
after intimation being made in manner before 
mentioned, decree of general adjudication will 
be pronounced of courſe. 

Adjudications in implement, on the other 
hand, being cal-ulated to carry the abſolute 
and irredeemable right of a ſpecial ſubject, 


muſt, from the nature of the thing, be re- 


ſtricted to that particular ſubject. And as no 


pari paſſu preference can obtain, between ad- 


judgers in implement and adjudgers for pay. 
ment and ſatisfaction f debt, it is obvious that 
the latter cannot be conjoined in any action 
raiſed at the inſtance of the former; and there- 
fore intimation in virtue of the late ſtatute 


ſeems i in this caſe to be unneceſſary. 


By the before mentioned ſtatute of the 33d 
of the king, is is alſo enacted, That when the 
eſtate of a debtor is brought into the Court of 
Seſſion, by a procefs of judicial fale and rank- 
ing, and where no ſequeſtration under this act 
ſhall have taken place, the Court ſhall have 
power, by regulations, to eſtabliſh a mode of 
adjudging, in name of the common agent or 
factor, once, or oftener, as occaſion may require, 
for behoof of the creditors whoſe grounds of 
debt or intereſts are produced ; and, . in the 
mean tune, to ſtop adjudications at the mflance 
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of individual creditors, unleſs the ſame be ne- 


G ceflary in order to come within year and day of 

Y the firſt effectual enten. or be found pro- 

f per on any other account. | 

I! In order to carry this clauſe of the ſtatute 

into effect, the Court declared, by act of ſede- **th July 

| | . . 8 1 1794, $ 15. o 
17 runt, that, as in caſes of judicial ſale at the in- 

5 ſtance of apparent heirs, ſo alſo in proceſſes of 

g. ſale and ranking at the inſtance of creditors, it 

. ſhould be a rule that the decree of ſale ſhould 

AY operate as a common decree of adjudication, in 

"A favour of all the creditors included in the de- 

y. cree of ranking and diviſion; and that it ſhould 


not be neceſſary for any of the creditors rank- 
ing as aforeſaid, to lead ſeparate adjudications 
againſt the eſtate, in order to intitle them to re- 
ceive payment; nor ſhould ſuch adjudications 
be neceflary tor the ſecurity of the purchaſer. 


SECT. VII. 


Of Count and Reckoning. 


HIS proceſs, in its preliminary ſtages, pro- 
ceeds like other ordinary actions in the 
outer-houſe ; with this difference, that it ſhould 4. 8. 224 
be inrolled in the regulation roll, though vy the: x. 5 
” a 


_ 


Ons 
* r W 23 9 
— - 


Mims » - we wh eget 3 —_— 
- — Se 


n 


— 
* 2 


186 Process Extraordinary, 


practice, when appearance is made, it is put in 
the roll of ordinary actions. 
Various regulations were laid down for con- 


ducting the proceſs of count and reckoning, 
which, although not now in obſervance, it may 


A. S. 22d 


Nov. 1711. 


§ 2. 


not be impr oper to take notice of, for the ſake 


of comparing them with the preſent practice. 

At the firſt calling before the Lord Ordinary, 
if appearance was made for the defender, a day 
was aſſigned him, againſt which he behoved to 
give in to the clerk of proceſs a charge againſt 
himſelf, of the whole ſubjects to be accounted 


for; with certification, that, if he failed he 


| ſhould be holden as confefled upon the charge 


.. the. J 3; 


to be given in by the purſuer, provided the 
purſuer gave his oath of calumny upon fuch 
charge. 

The defender was 3 alſo to give in 
with the charge, a ſtate of his diſcharge, with 
the vouchers in his poſſeſſion; and in each, to 
condeſcend upon the articles inſtrudted, and 


their vouchers, and alſo mark the articles not 


inſtructed. 
It was neceſſary that the accounts, both 


charge ard diſcharge, ſhould be ſigned by the 


defender or his counſel ; and if any part of the 


charge was found to be fraudulently omitted or 


concealed, the defender was decerned in the 
double of what was found to have been fo 


omitted; without prejudice to the other party a. 8. 22d 
' to add to the charge. After giving in the d“ 


appear that ſuch article had recently come to 


| be Ordinary to tne next count and reckoning, 
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9 2. 5. 
accounts, the defender could not be heard upon 


any new article of diſcharge, unleſs he made it 


his knowledge; and in that caſe, if he was in 
fault; he was ordained to pay a fine to the other 
party for the expence occaſioned by the delay, 
to be modified by the Lord Ordinary. 

In proceſſes of count and reckoning, the 
Lords officiated by turns, according to the order 
of their ſeats on the bench; and therefore, 
when the Lord Ordinary aſſigned a day to the Ibid. $ 4. 
defender for giving in his accounts, he at the © » 
ſame time named the Lord who in courſe fell to 


to be auditor thereof. | 
After the accounts and vouchers were pro- 
duced, the Ordinary was authoriſed to remit to ibid. 5 5. 
one or more adyocates, not of counſel in the 
cauſe, or other perſons of integrity, judgment, 
and experience, to confider the accounts and 
vouchers, to ſtate the points in controverſy, and 
to prepare and adjuſt the minutes, for his Lord- 
ſnip to give his interlocutor upon the whole. 
Thoſe perſons were alſo impowered to call 
parties and clerks of proceſs before them, and 
were ordered to ſign their report, an to return 
the ſame to the clerk of proceſs ; where it was 
ordained to ly for eight days, to be ſeen by all 
A a 3 | 


188 


Process Extraordinary, 


concerned, without fee or reward; after which, 

no objection could be received d the facts 
as ſtated in the report, unleſs upon payment of 
20 f. ſterling, or a larger fine, as the Oy 
ſhould pleaſe to appoint. 


This remit the Lord Ordinary meght renew, 


if neceſſary; and the perſon to whom the re- 


mit was made, was paid for his trouble as his 
Lordſhip ſhould direct. 


The act of ſederunt which lays down theſe 


ſpecial regulations, was declared to extend to 
all proceſſes which reſolved into a count and 


reckoning, though ſuch accounting was not li- 


belled in the ſummons. 


In the preſent practice, however, the act is 


little, if at all, attended to. When the cauſe is 
called before the Lord Ordinary, a day is affign- 
ed for the defender giving in his accounts and 
vouchers, but without any of the certifications 
expreſſed in the act. When theſe are produced, 
the purſuer is allowed to ſee and object to them; 
and the objections, when given in, are followed 


generally by anſwers, replies, and duplies ; on 


adviſing all which, the Lord Ordinary pro- 


nounces an interlocutor on the diſputed points, 
and then remits to the clerk of proceſs to make 


up a ſtate of accounts on the principles there 
laid down. | 

If the buſineſs is of an involved nature, a 
re mit is made to an accountant, who, by his 


R 


oP 
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profeſſion is beſt qualified for ſuch employment, : 


The remit uſually avthoriſes the accountant to 
call the parties and their doers before him, and 
to demand production of ſuch documents as he 
may find neceflary. After examining the whole 


attentively, he makes up what is called his re- 


port, that is to ſay, a ſtate of accounts between 


the parties, with ſuch remarks thereon as occur - 


to him, and a ſtatement of ſuch particular points 
as require the judgment of the Lord Ordinary. 


When the report is made, by the clerk of 


proceſs in the one caſe, or by the accountant in 
the other, the Lord Ordinary, at a calling, 
allows all parties to ſee and object to it, againſt 


a certain day. If no objections are given in 


within the time limited, the cauſe is again in- 
rolled, and his Lordſhip approves of the report, 


and pronounces an interlocutor in terms of it, 


unleſs when there are ſpecial points reſerved for 
his deciſion by the report, in which caſe avi- 
ſandum is neceſſary. If objections are given in, 
they are ordained to be anſwered; and the ſub- 
ſequent proceedings in the cauſe are the ſame 
as in ordinary actions. 
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SECT. VIIL 


Priceſs of Ranking and Sale of a Bankrupt 
| E/tate. e e 


TEIS action is founded upon an act of Parlia- 
ment in 1681, which empowers the Lords 


of Seſſion, upon a proceſs at the inſtance of any 


creditor having a real right, to cognoſce and 


« try the value of eſtates where the heritor is 


« notoriouſly bankrupt, and the creditors in 
„ poſſeſſion of the eflate, and to value the 
fame according to the true worth thereof, in 
its rents, caſualties, rights, and holdings, ac- 
* cording to the uſe and cuſtom of the coun- 
„ try where the lands lie; and to commiſſion- 


ate perſons to ſell theſe lands and eſtates, or 


„any part thereof, at the ſaid rates, or more, 
« as can be had for the ſame, with conſent of 
„the debtor, where there is a legal reverſion 
competent to him; and without his conſent, 
* where there is no legal.“ And the act de- 


clares, that the price which ſhall be got for 


the ſaid lands, ſhall be diſtributed by the com- 


miſſioners appointed to fell the lands, or by 


the purchaſer of the ſame, amongſt the cre- 
* ditors, proportionally according to their ſe- 


veral ſums, rights, and diligences, as they 


« ſhall be ordered and found preferable by the 
« Lords, whether the creditors have compeared | 
« or not.” 

The act being rendered in a great meaſure 
ineffectual, through the difficulty of procuring 


the bankrupt's conſent, and of getting com- 


miſſioners who were willing to ſell other men's 


lands, it was improved by a ſubſequent act, in $* 4690. f 


20. 


1690; which declares, that the fale may pro- 
ceed as ſoon as it ſhall be found that the debtor 
is bankrupt, and utterly inſolvent, whether the 


legal beexpired or not ; that the purchaſer ſhall 
have right to the eſtate by the decree of ſale to 


be pronounced by the Court; and if no buyer 
be found at the rate determined by the Lords, 
that it ſhall be lawful for them to divide the 


lands and other, ſubjects among the creditors, 


according to their ſeveral rights and diligences. 

Many were the hardſhips which aroſe to cre- 
ditors, from the circumſtance of requiring that 
the debtor ſhould be bankrupt, and utterly in- 


ſolvent, before they could infiſt on a ſale of his 


eſtate. By the late bankrupt ſtatute, there- 4 ge. 


fore, it is enacted, © That a judicial fale, at the 0 74- 


* inſtance of creditors, may, in all caſes, pro- 
« ceed, where the intereſt of the debts and 
other annual burdens exceed the yearly in- 
come of the ſubjects under ſale, or where a 
ſequeſtration ſhall have taken ps YOu 


A. S. 23d 
Nov. 1711. 
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« this or any former ſtatute, without other 
proof of bankruptcy or inſolvency.” “ 
This enactment is calculated for the caſe 
where the value of the eſtate is conſiderable, 
and the rental of it low. . On the other hand, 
it may frequently happen, that the rental ex- 
ceeds the intereſt and annual burdens, while 
the eſtate is actually bankrupt ; where, for in- 
ſtance, the ſubjects confift chiefly of houſes or 
mills. And to both theſe caſes, the ſeveral re- 
gulations after, noticed will be found to apply. 
The purſuer of this action mult, in terms of 


the firft of theſe ſtatutes, have a real right in 


the lands. By real right, however, we are not 


to underſtand merely a right cloathed wich in- 


feftment. The term is here taken in a more 
. extenſive ſignification; and is held to compre- 
hend a decree of adjudication, though there be 
neither infeitment nor a charge againſt the ſu- 
perior. 

In like manner, though the ſame ſtatute 
ſeems to require poſſeſſion on the part of at leaſt 
one creditor, yet pradice regards his right and 


title to poſſeſs rather than his actual poſſeſſion, 


and therefore holds a decree of mails and du- 
ties to be ſufficient, though the creditor may 
never have intromitted with the rents. 

The debtor, and all his real creditors, who 


are in the known actual poſſeſſion of his lands, 


by Abeuring, or url the rents, mult pe 
DI. 
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cdl in the ordinary form of law ; and the 
bankrupt? s other creditors, and all thoſe hav- 


ing or pretending to have intereft, muſt be cal- 
, led by an edictal citation, at the market croſs 
l, of Edinburgh, pier and ſhore of Leith, upon 


f ſixty and fifteen days for firſt and fecond diets. 
© This edictal citation behoved formerly to be 
alſo executed 10 the ſame day, at the pariſh 
church doors where the lands lie, after divine 
ſervice, upon twenty-one and fix days warning; 
and the executions of all theſe edictal citations 


| were to be recorded, before the laſt day of com- 
. pearance, in a particular regiſter, kept by the 
ih clerks of ſeſſion for that purpoſe. | 

” An overſight with regard to recording the 
hi citations, was got the better of, in one inſtance, 
Fe by a ſubſequent operation of the purſuer, which 


ought by all means to be avoided; though, 
in the caſe alluded to, it received the ſanction 
of the Court. The fact was this: After the 
legal inducig were elapſed, the ſummons was 
called by the clerk, inrolled and called be- 
fore the Lord Ordinary in the outer-houſe, when 
the defender objected that the citations were 
not recorded. Upon this the purſuer recorded 
the citations, then filled up a day of compear- 
ance, in the blank ſpace of the ſummons, poſ- 
terior to the' proceedings mentioned, and infiſt- 
ed that there was now no depending proceſs 
before the Lord Ordinary, and that he would 
B b 
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call the ſummons of new, and bring it before 
another Ordinary, as every thing that had taken 
place before the day of compearance, ſo filled up, 
was void. The Lord Ordinary, after conſulting 
with the under clerks, as to the point of form, 
found there was no dependence ſufficient to bar 
1 05 the purſuer from calling again the fummons ; 


chm | 
ak and a reclaiming petition Was refuſed without 
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5 co. anſwers. | 
0 Upon this judgment we would, with ſubmiſ- | 
; fion, remark, 1/7, That though a ſummons er- 
a roneouſly called before expiry of the inducie, | 
: may be called of new, the ſteps prematurely g 
taken being held to be null, a ſummons called { 
f | after the induciæ are run, is in a very different , 
1 ſit uation; 24ly, The filling up of the ſummons ; 
; | in the way here done, ſeems at once to render N 
1 0 the whole executions null and void, ſince the 9 
: C - defenders are all cited to a day, which is prior ; 
*| to the day ſpecified in the will of the ſummons, : 
91 the meſſenger's warrant for that purpoſe ; 3dly, | 
; The act of ſederunt requires, not merely that N 
f q the citations be recorded prior to the calling of g 
| the ſummons, but betwixt and the laſt day 1 py 
4 which the citations are given; and laſtly, This 1s F 
required under the certification that the cita- hy 
tions otherwiſe hal make no faith. : ag 
It is now the leſs neceſſary, however, to fu 
1 wad dwell upon this point, as, by a late act of ſede- - 

17 


runt, it is declared ſufficient to execute the 
edictal citations at the market-croſs of Edin- 
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burgh, pier and ſhore of Leith, without execut- 
ing the ſame at the church door of any pariſh, 
or recording the executions in any regiſter. 
But it was thought proper to. remark what is 
conceived to be an obvious irregularity, leſt the 
above caſe ſhould be followed as an example in 
ſimilar circumſtances. 

In all judicial ſales, the rental and value of 
the Common debtor's eſtate muſt be proved ; and 
therefore his whole lands, even ſuch as he has a 
right to, only as apparent heir, muſt be brought 
before the Court. On this principle it was an- 
ciently neceſſary that the ſummons of ſale 
ſhould contain the particulars of all the Herit- 
able eſtate belonging to the bankrupt, and the 
omiſſion of any one ſubject was fatal to the ac 
tion. But as the common debtor might often 


have right to an eſtate which, either did not 


admit of an infeftment, or in which he was not 
actually infeft, ſo that the purſuer of the action 
had no means of coming at the knowledge of it, 


an act of ſederunt was therefore made, -ordain- A. S. 17th 


ing that every ſummons of ranking and ſale; r. 
belides the lands and eſtate ſpecially libelled, 
ſhould contain a general clauſe, mentioning all 
other lands and heritable eſtate belonging to 


the bankrupt, or to which he might ſucceed 
as heir to any of his predeceſſors. 
ſuch be diſcovered, 


If any 

it is made competent 

to the purſuer of the ranking and ſale, during 
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the courſe of the ranking, to bring a proof 


of the rental and value of ſuch lands and 


other heritable eſtates, notwithſtanding they 
are not {ſpecially libelled: providing always, 


' that upon ſuch diſcovery, and before granting 


warrant for a proof of the rental and value, ap- 
plication be made to the Lord Ordinary in the 
ranking, and he ſhall grant warrant to notify 
ſuch eſtate's being diſcovered, and that the ſame 


is to be ſold as part of the bankrupt's eſtate, by 


advertiſement in the Edinburgh Evening Cou- 
rant, weekly, for three weeks ſucceſſively; and 


upon ſuch notification's being reported to the 


2. S. gth 
Aug. 


—— th 
July 1794. 


Lord Ordinary, in manner aforeſaid, he is direct. 
ed to grant warrant for Proving the rental and 
value of ſuch newly diſcovered eſtate, in the ſame 
manner as if it had been ſpecially libelled in 
the original ſummons of rank! ing and fale. 

© This intimation was, by a ſubſequent act of 


758. federunt, required to be made in like man- 


ner in the Caledonian Mercury; but now it is 
appointed that the ſame ſhall be given in the 
Edinburgh Gazette, in place of both theſe newi⸗ 


papers. 
In many 1 the extent of the debtor's s pro- 


perty may be matter of doubt; and it is a point 


of conſiderable difficulty, how far the creditors 
are bound to inſiſt in his diſputed claims, ſo as 
to have them aſcertained, and the ſubject of 


them included in the action of ſale. To hold 


1 


8 — hou -_ 


f that they are obliged to follow out indiſcrimi- 

d nately every claim which may be ſuggeſted by 

y the common debtor, or even by individual ere- 

s, ditors, would be putting an engine in the hands 

g of bankrupts and litigious parties, of which a 

J- bad uſe might be made; and in ſome caſes it 

ie would be laying the purſuer of the ſale under 

f inſurmountable difficulties. © Thus far, however, 

* ſeems to be fixed ; that where any particular 

7 ſubject has been Shaved. and enumerated' in 

u- the action, as belonging to the debtor, it is in- 

ad cumbent on the creditors, either to bring it to 

he a ſale along with the reſt of the eſtate, or to in- 25th Die. 
et- ſtruct clearly that it does not belong to him. enn 
nd After the ſummons is called, ſeen, and return- A. 8. 234 
me ed, it is directed to be inrolled in the regulations 3 6. 
in roll; but in practice it is put in the roll of or- 

5 Anar actions, if appearance is made for any of 

of the parties concerned. | 

m- When the proceſs is called in the courſe of —— 175 
18 the roll, the Lord Ordinary pronounces an act 1. 1756, 
the tor proving the holding, and the rental and va- 

wi- lue of the eſtate, and bankruptcy of the com- 

mon debtor ; grants a commiſſion for taking 

ro- ſuch proof, and a diligence for citing witneſſes 
JINnt and havers of writings; affigns a day for the 
tors creditors to produce their rights and intereſts, 
as with certification, as in a reduction and impro- 
t of bation; and, at ſame time, names the Lord Or- 
201d 


dinary who, in courſe, falls to be Ordinary to 
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the ranking, as their Lordſhips officiate in that 
capacity by rotation; upon all which an act 
and commiſſion, and a diligence, are extracted. 


nes oe AE 


of the purſuer's title, the relevancy of the 


{1 

N 
4 
* 
| 
1 

7 
Mig 

i 39 


— — 


the bankruptcy, the 8 uſed by the 
234 Dee. Creditors, and whether the creditors are in 
THE” poſſeſſion of the eſtate in terms of the ſtatute, 
are points which are reſerved for the conſidera- 
tion of the whole Court. 

The holding of the eſtate is e from the 
title. deeds; the rental from the tacks, or the 
oaths of the tenants ; the public burdens, and 
other deductions, from the diſcharges or receipts 
for ceſs, miniſters' ſtipends, ſchoolmaſters' ſala- 
ries, &c, ; and the ſum at which the lands are 
afterwards expoſed to ſale, is fixed by the Court, 
on conſidering the oaths of two or more perſons 


qualified to judge of the value of land, and ac- 


circumſtances of the ſubject under ſale. In 
practice, theſe valuators are uſually two men of 
buſinefs in Edinburgh, who are connected with 
that part of the country where. the lands lie, 
and who have acceſs to know what is their true 
value. | 

A.8.24h Io prevent colluſion in the proof of the rental 

Fed. 1692 and value of the eſtate, any creditor appearing 


At this calling, his Lordſhip may judge 


libel, and whether thoſe having intereſt have 
been properly called; but the extent of 


quainted, in particular, with the ſituation and 


— * e 


duction, the proceſs is called before the Lord 5 z. 
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and producing a real right, will be allowed to 

concur, and infiſt in the action along with the 

purſuer of the ſale. N 
The interlocutor, ordering the tho to A. S. rh 


. 1756. 
produce their rights, and aſſigning the firſt term 5 2 


for production, muſt be inſerted in the Edin- — "th © 


uly 1794. 
burgh Gazette, once every week, for three 


necks ſucceſſively, immediately after the date 
of the interlocutor ; and, during the running of 
that term, the Lord Ordinary may grant firſt 
and ſecond diligences againſt havers of writs up- 
an application of any of the creditors. 
On the lapſe of the firſt term aſſigned for pro- 


15th 
Jan. 1756. 
Ordinary to the ranking; and, according to the 
former practice, his Lordſhip appointed a time 
and place for a meeting of the creditors who 
had produced their rights, for chooſing an agent 
to carry on the proceſs of ranking and the di- 
viſion of the price; and the perſon choſen hy 
the majority of creditors preſent at ſuch meet- 
ing, or lawfully authoriſing others to vote for 
them, was approved of, and authoriſed by the 
Lord Ordinary. 
But an act of ſederunt has been lately made, 
regulating this part of the procedure as follows : | 
The Lord Ordinary is directed, in time com- A. s. 11h 
ing, to appoint intimation of the time and place *7 8 
of ſuch meeting, for the choice of a common 
agent, to be made in the minute-book, and by 
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LW 


one advertiſement in the Edinburgh Gazette, at 
leaſt fourteen days previous to the day of meet- 
ing; and the perſon officiating as elerk to the 
meeting, muſt report the perſon as duly choſen 
common agent, who is voted for by a majority of | 
creditors in value, excluſive of penalties and 
| bygone or cutrent intereſts, (unleſs in ſo fir as | 
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4 bygone intereſt ſhall have been accumulated by 
| a decree of adjudication); and in computing the 

4 amount of ſuch debts as conſiſt of annuities or 

\ liferents, they are to be eſtimated at ten years | 

[ purchaſe of the annuity or liferent ; providing c 

always, that no creditor ſhall be el to vote 0 

by himſelf, or by his agent or attorney, unleſs [ 

his ground of debt, with an oath of verity upon T 

the ſame, by the creditor himſelf, if in Britain, p 

or an oath of credulity by the agent or attor- c 


ney, if his conſtituent happens to be out of Bri- 
tain, ſhall have been lodged in the hands of the al 
clerk to the proceſs, at leaſt 24 hours previous 


| to the time of meeting. be 
53. No perſon is capable of being elected com- re 
mon agent, who is himſelf one of the cre- ce 
ditors, or who, with reſpect to the common th 


| debtor, is a conjunct or confident perſon. The all 
common agent, when choſen, muſt take an b 
oath de fideli, before the Lord Ordinary, at a 
the firt calling after his election is confirm- en 
ed; and the perſon ſo named is not, after his hir 
appointment, intitled, either by himſelf, or ip 

1 F | 
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: in the name of a clerk or confidential perſon, to 
act as the private agent of any particular credi- 


> tor, or claſs of creditors, or of the common 

1 debtor, in any matter. relative to the ranking; 

f or to the diviſion of the price, while the ſame. 

] are in dependence before the Court, otherwiſe 

8 he becomes, ipſo. facto, diſqualified from acting as 

y common agent. 

le In caſe tlie election of the common agent hay $ 4 
Yr pens to be diſputed, no repreſentation is com- 

rs petent againſt the interlocutor of the Lord Or- 
fa dinary, deternüning upon the merits thereof, and 

te only one reclaiming petition is allowed; the 
15 perſon approved of by the Lord Ordinary be- 
on ing, in the mean time, entitled to act, and the 


in, perſon whole election ſhall ultimately be de- 
clared, being entitled to recover from his com- 
petitor full expences, no part of which is 1 
able againſt the common fund. 5 
The common agent muſt keep a minute-$ 5 
book of his proceedings, and of his official cor- 
reſpondence, open to the inſpection of all con- 
cerned ; and in reſpe that he derives his au- 
thority from the Court, he is declared to be at 
all times amenable to anſwer for his conduct, 
by ſummary application to the Court at the in- 
lance of any party intereſted, the Court being 
entitled, upon- caule ſhoiri—cither to remove 
him from the office of common agent, and fo 
appoint a meeting of the creditors to chuſe ano. 
| s 
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ther, or to give ſuch other redreſs as the cit. 


cumſtances of the eaſe may require. 


The common agent, after his nomination is 
confirmed by the Lord Ordinary, muſt take the 
moſt effectual ſteps for aſcertaining the nature 
and extent of the ſubjects belonging to the com- 


mon debtor, together with the incumbrances 


affecting them; in order to which, he muſt, if 


neceſſary, cauſe ſearch the public regiſters, and 


apply to the Lord Ordinary for letters of firſt 
and ſecond diligence againſt havers, 

In order to prevent, as far as poſſible, any 
undue delays in carrying on judicial ſales and 
rankings, the creditors, or their agents, at the 
meeting for election of a common agent, may 
name a committee of three of their number, (if 
they think fit fo to do), whoſe duty it ſhall be, 
H the proceedings are not finally cloſed within 
two years after commencement of them, to en- 
quire into the reaſons thereof; and the common 
agent muſt, at any rate, with or without the 


- concurrence of ſuch a committee, print and give 


— 15th 


Jan. 1756. 


9 3y 


in to the Court, and diſtribute among the other 
agents concerned, a ſhort minute, ſtating the 
then ſituation of the proceſs, and what have 
been the cauſes of the delay; and a ſunilar mi. 
nute is appointed to be given in, at the end of 
every year thereafter till the proceedings are 
cloſed, unleſs diſpenſed with by the Court. 
The act 1756 directs, that immediately after 
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his election, the common agent ſhall apply to 
the Lord Ordinary; and, upon ſuch application, 


his Lardſhip ſhall aſſign a ſecond term to the 
creditors, to produce their claims againſt the 
bankrupt, or his eſtate, with the vouchers there- 
of, under certification that ſuch writs as ſhall 
not be produced ſhall be held as falſe and forg- 
ed, in ſo far as they may affect the bankrupt's 
eſtate, and the intereſt of the creditors therein, 
who have produced, or ſhall produce their rights 
and diligences affecting the ſame. The Lord 
Ordinary alſo directs notice to be given to all 


parties concerned, in the Edinburgh Gazette, Joy r1th 
as is appointed for the firſt term; which notifi- Jah 1796 


cation being reported to his Lordſhip, a minute 
is made thereon, which is held as ſufficient evi- 


dence of the notice againſt all parties concern- 
ed. 5 
At the fame time that the firſt and ſecond — th 


terms are affigned for production, the Lord Or- 56. 1756. 
dinary aſſigns a term for the creditors to depone 


upon the yerity of their reſpective debts; and 
grants commiſſion to the Judge Ordinary, or to 


any of his Majeſty's juſtices of the peace, for 
taking the oaths of the creditors, to be reported 
at the ſeveral diets appointed for production. 
The certification formerly was, that no creditor 
ſhould be ranked, until he made oath on the 
verity of his debt; but now the clerks are pro. — 11th 
hibited from receiving any intereſt or claim, OT On 
Cc2 
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17th 
Jan. 1756. 
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without an oath or verity, if the creditor is reſi, 
dent i in Great Britain, or an oath of credulity 
by the factor or agent for creditors reſiding or 
happening to be elſewhere. 

Upon elapſing of the ſecond term, the pro- 
ceſs is called before the Lord Ordinary, who 


| grants certification contra non producta, as in an 
improbation; but with this qualification, that 


every production made within ten days after the 
date of the interlocutor, ſhall be received. 

Such produQons as are made during that 
period are received by the clerks, and inſerted in 


the decree of certification, without the necel- 


ſity of any new calling to make aviſandum, or 
to obtain a new decree of certification contra non 
produtta. mo „„ . 

After theſe ten days are expired, the com- 
mon agent cauſes the decree of certification to 
be extracted; which decree is declared to have 
the fame force and effect, in favour of the whole 
creditors whoſe intereſts ſhall have been pro- 
duced in. the proceſs, ſo far as concerns the 


eſtate under ſale, or price thereof, as if they had 


ſeverally brought a proceſs of reduction and im- 
probation againſt the whole other creditors up- 
on the bankrupt eſtate, and had thereupon ob- 
tained and extracted a decree of certification ; 

without prejudice to the creditors who neglect 


ro produce their intereſts, to claim the bank- 


rupt's ſhare of the price, and to uſe diligence 


— 


OY 


pay. + „ ak A as Le ond <a 


petent to them thereafter to propone the ſame 
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either againſt him or his other eſtate, in ad 


to recover payment of their debts. In practice, 
the ſeverity of this enactment is mitigated, in 


certain. caſes to be afterwards taken notice of 


towards the cloſe of the ſection. 


The production in the ranking being cloſed, 2 


the common agent makes up a ſtate of the in- 
tereſts produced, mentioning the rights and di- 


ligences founded on, the ſums claimed by the 


ſeveral creditors, the order of their reſpective 


preferences, and ſuch objections as occur to him, 


either as to the legality and juſtice of the claims, 
or to the extent of the debts, or their prefer- 


ences, notwithſtanding the apparent priority of 
their ſecurity or diligence. ® 


After the ſtate of the claims is made up and ibid. 5 8, 


lodged in the clerk's hands, the cauſe is put in- 
to the roll, and, at the calling, the Lord Ordinary 
afſigns a day to the common debtor, and to the 
creditors producing as aforeſaid, to make fuch 
other objections to the intereſts produced as 


they may think proper, and to lodge them in 


writing with the clerk of the proceſs againſt the 


day ſo aſſigned; with certification, that all 


objections omitted to be proponed, either by 
the common debtor, or by the common agent, 
or by the creditors, againſt the day fo ailign- 
ed, ſhall be held to be paſſed from by all par- 
ties concerned ; and that it ſhall not be com- 
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in the courſe of the ranking, or in the ddvigon 


of the price, unleſs ſuch objections ſhall ariſe 
from facts newly come to their knowledge. 


This laſt article of the act is inforced by ano- 


ther act of ſederunt, in the 1779. 
By the late regulations it is further appoint. 
ed, that immediately after the laſt term for pro- 


_ ducing the intereſts of the creditors is elapſed, 
the common agent ſhall make up a full ftate 


thereof, and of the objections thereto, and the 
queſtions ariſing thereon, diſtinguiſhing thoſe 
objections or queſtions which go to the enlarge- 
ment of the common fund, or to prevent its di- 
minution, from thoſe which only affect the inte- 


reſt of particular creditors, or claſſes of credi- 


tors, in competition with one another, and allo 
ſuggeſting the order of ranking; ; which ſtate 
muſt be printed, and copies of it put into the 
Lords? boxes, and diſtributed among the credi- 
tors, or their known agents; and in caſe there- 
after any new intereſt ſhall be produced, or any 
new objections or queſtions ariſe, a ſupplemen- 
tary ſtate or ſtates are directed to be made up 
and communicated by the common agent in 
the fame manner, pointing out the variations 


thereby occaſioned. He muſt alſo, in theſe 


ſtates, ſet forth whether there is any probability 
of a reverſion to the common debtor, and in 
what view, or different views, there may be a 


proſpect of {uch reverſion. 


Ranking and Sale. 207 | 
It is declared not to be lawful for the com · 5 :. 
© mon agent to diſcuſs, at the expence of the eſ- 


7 tate, any queſtions 1 in the ranking which relate 
only to the inter eſt of particular creditors, or 
. 
| claſſes of creditors, in competition with one ano- 
t ther, and which do not affe& the common fund, 
Q excepting only, that he ſhall lay the whole ſtate 0 


of the ranking before the Lord Ordinary, as di- 
reed by the act of ſederunt 17th January 17 56, 

and by this preſent act, in order that his Lord- 
ſhip may give judgment - thereon, or take the 
ſame to report ; but it ſhall then be left to the 
individual parties intereſted, and their agents, 
to follow out thoſe queſtions which are of the 
deſcription already mentioned ; the common 
agent being at the ſame intitled, as by this act 
he is particularly authoriſed and enjoined, to 
take all neceſſary meaſures for obliging thoſe 
who have the conducting of ſuch queſtions to 
proceed in them without delay. 

In caſe there appears to be a clear reverſion $ 9% 
for the poſtponed creditors, or for the common 
debtor, after diſcuſſing preferable claims, it is 
declared lawful for thoſe intereſted in ſuch re- 
verſion, if they are agreed among themſelves as 

to the diſtribution or difpoſal of it, to put a ſtop 
to further litigation, by an application to the 
whole Court, and obtaining an order to that 
effect, the ſaid application being intimated to 


kbid. $ 10. 


— 11th 
July 1794- 
5 x I ; 


17th 


Jan. 17 56. 
§ 10. 


— [1th 
July 1794- 
416. 
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the common algal or any other perſon or Had: 


ty engaged in ſuch unneceſſary litigation. 
The objections being given in to the proceſs, 
in manner above directed, the Lord Ordinary 
aſſigns a time to the creditors to whoſe claims 
* objections have been made, for giving in a full 
anſwer thereto in writing, and lodging the ſame 
with the clerk. Upon their being ſo lodged, 
his Lordſhip, Ly the former praQtice, appointed 
a further time to the objectors reſpectively to 
reply alſo in writing, and to lodge the ſame 
with the clerk of proceſs ; and thereafter he ap- 
pointed a day for hearing parties thereon ; after 
all which he pronounced his interlocutor upon 
the objections, except with refpe& to ſuch as 
his Lordſhip thought fit to take to report. But 
it -is now competent. to the Lord Ordinary, 
upon adviſing the objections and anſwers, to 
order ſuch further pleadings, either in writing, 
or viva voce, as he may think the cafe requires, 
the ſame being always limited to a ſhort time, 
under a penalty, and only once allowed, with- 
out any liberty of repreſenting to his Lordſhip; 
referving to the party who may think himſelf 
aggrieved, to ſeek redreſs by petition to the 
Court. | 

When the Lord Ordinary has pronounced his 
interlocutor on the ſtate, or given a dehver- 


- ance, taking the ſame, or any part thereof, to 
report, the interlocutor or deliverance muſt be 


2 


— 3 has a Cu. a "RET 


<< = ju mw. 


ſale 


* 5 | 2 


intimated in the minute- book, in order that the 
different creditors, or their agents, may attend 


to their intereſt in the future progreſs of the 
buſineſs, and appear by their own ann * 


they think fit. 


The Lord Ordinary is Sree not to make a A. s. 3 


report of any objections with which he has made 


aviſandum to the Lords, until the ſeveral wel 
jections determined by him fhall be either ac- 


quieſced in by the parties; or ſtated to the 


Lords by petition ; -and that fuch petition ſhall 


either have been refuſed, or ordained to be an- 
ſwered ; and, when the whole objections re- 
ack undetermined ſhall be ſtated to the 


Lords, by petitions and anſwers, and by infor- 


mations, they appoint a particular diet for ad- 


viting the whole together, without abiding the 


courſe of the rolls: 


All objections being diſcuſſed, whether in the 
inner or the outer houſe, the Lord Ordinary 
appoints the clerk of proceſs to draw up and 
extend an interlocutor, ranking and preferring 
the ſeveral creditors, according to the' order of 
ranking reported by the common agent, and 
the interlocutors pronounced upon the objec- 
tions; which interlocutor being extended and 


— by the Lord Ordinary, the decree of 


ranking may be extracted. 


Prior to 1695, the eſtate was brought to 


ſale before concluding the ranking of the credi- 
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tors. In conſequence of this mode of -proce- 
dure, it ſeems to have been a device frequently 
fallen upon by purchaſers of bankrupt eſtates, 
to obſtruct the ranking of the creditors: on af- 
fected pretences, whereby they enjoyed their 
_ Purchaſes for years, without paying up any part 
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of the price; alleging, that till the ranking was 


cloſed, it could not be known which of the 


creditors were entitled to the n or in what 
proportions. 
It was therefore Ad by the 0 of regu- 


3. 8 26. Iations 1695, that the preference of the credi- 


tors ſhould be concluded by an extracted decree, 
at leaſt to the extent of the price ſet on the 


lands, before they were put up to ſale. 


But this was not applying a remedy : It was 


only transferring the power of -aggrieving the 
creditors, from the hands of the purchaſer to 


thoſe of the bankrupt ; who, though ſeldom 
having the fame intereſt as a purchaſer to pro- 
craſtinate the ranking, yet moſt frequently had 
full as ſtrong an inclination to do fo, in order to 
delay the fale of his eſtate. | 
: Accordingly, after near a century's expe- 
rience, it was found adviſeable to return to the 
ancient practice of ſelling the eſtate before con- 
cluding the ranking; regulated, however, in 
ſuch way as, in a great meaſure, to prevent ei- 
ther purchaſer or bankrupt from hurting the 


26 Geo. Ill. creditors. Thus, by a late ſtatute, it is enacted, 
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— That all actions of ſale of lands, or * he- | 


y « ritable ſubjects, raiſed, or to be raiſed, and 
8, purſued at the inſtance of creditors before the 
2 Court of Seſſion, upon any of the ſtatutes in 
Ty that behalf made, ſhall proceed, and be car- 
rt « ried on to a concluſion by actual ſale, as ſoon 
a8 « as the neceſſary previous ſteps of a ſale are 

« taken, whether the ranking of the creditors is 

concluded or not.” BODE 


This enactment is hes by the laſt 
bankrupt ſtatute; power being left in the Court, 33 Geo, ii. 
upon application of any party ned, ne. 
lay the ſale, if they ſee cauſe. 

To prevent the ſubje& of complaint EY 
aimed at by the regulation 1695, it is further 1via. 
enacted, * That the Court of Seſſion, on the ap- 

plication of any of the creditors, ſhall be im- 
powered to make an order on the purchaſer, 
to lodge the price and intereſt, at any of the 
* ſaid terms, (Whitſunday or Martinmas) ſub- 

* ſequent to the term of payment, in one or 
other of the ſaid banks, (Royal Bank, or 
Bank of Scotland); ſufficient intimation be- 
pe- ing always previouſly given, both to the pur- 
the chaſer and to the common agent for the cre- 
don- ditors, that ſuch application is made, in order 
, in that all parties may have an opportunity to 
ei · object. / 

the According to our ti 8 therefore, 

ted, as 2 by theſe ſtatutes, when the proof 
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of the rental and value of the eſtate under ſale 
is concluded, great aviſandum is made with the 


proof. This is done by calling the act in the 


fale, before the Lord Ordinary in the outer- 
houſe ; after which a ſtate is prepared and in. 
rolled ie adviſing, in the ſame manner as in 
other concluded cauſes. 7 5 

From this ſtate a memorial and abstract are 
made up by the purſuer, and ſubſcribed by 
his counſel, narrating ſhortly the ſteps taken 
in the fale, and then ſtating, 1/4, the rental 

of the lands; 2dly, the holding and the de- 
ductions from the rental, on*account of feu. 
blanch and teind duties, miniſters ſtipends 
and ſchoolmaſters' ſalaries ; and 3dly, the value 
of the eſtate, or price which the valuators ſup- 
poſe it may bring at a ſale. In this ſtate, mar. 
ginal references are made to the means of evi- 
dence founded on, ſuch as the oaths of the ten- 
ants, or the leaſes of the lands, the charters 
and other title-deeds, miniſters' and ſchoolmaſ- 
ters' diſcharges, the depoſitions of the valua- 
tors, and ſo on; and when the eſtate is meant 
to be expoſed in ſeparate lots, the fame order is 
followed with regard to each. Then there 1 
ſubjoined an aggregate ſtatement of the debts 
affecting the eſtate, made up from the claims 
produced for the creditors, in order to ſhow the 
fituation of the common debtor's affairs, by 2 
compariſon of the debts with the value of the 


duces. © 


Mit  goty® 2 -ha 
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le lands; and, lofty, mention is ſhortly made of 
* the title on Which the ereditors found. their poſ- 
ſeſſion, which moſt uſually is an act of factor 
granted by the Court, nne _y . 
under ſale 

The ſtate muſt eee and i proceſs 4.5 rack 
inrolled and put upon the wall, at leaſt ten t 
derunt days before the end of the ſeſſion; other 
wiſe it cannot be adviſed till the ſeſſion enſuing. 
But if particular circumſtances ſhould render 
the delay dangerous to the intereſt of the cre- 
ditors, the Court will, on proper application, 
diſpenſe with the act of ſederunt, and adviſe 
the ſtate after the uſual time, providing the pe- 
titioners can ſhow good reaſon why the cauſe 
was not ſooner brought forward. 

The proceſs being inrolled in the inner- houſe 
rolls, this memorial and abſtract muſt, on the 
firſt box day after inrolment, be put into the -— 11th 
boxes for the peruſal of the Lords; and the ſs: 
memorial and abſtract being moved in Court, 
the proceſs is remitted to an Ordinary to exa- 
mine the ſtate and abſtract, to compare it with 
the proof adduced, and to report; and upon 
this report, the interlocutors afterwards pro- 
nounced: by the Court proceed. _ 

The Lord Ordinary having examined the ab- 
ſtract, and made his report, the cauſe is again 

put in the inner-houſe rolls, for adviſing. 


Bt. 168. 
he 17. 
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If, at adviſing the cauſe, the Lords find, 
that in terms of the before mentioned act 1690, 


214 


c. 20, the common debtor is bankrupt and 
utterly inſolvent, or that the eſtate is in the 


predicament deſcribed in the act 1793, c. 74. 
they ordain the eſtate to be ſold, at or above 
the prices therein ſet down, and letters of pub- 
lication (g) to be iſſued, notifying the time of 
the roup, agreeably to the act of ere 
1681, and act of ſederunt 1793. | 
The ftatute requires that the ſale be made 
F « by public roup, not being under the rate and 
« price appointed by the Lords of Seſſion; and 
that the roup be made, after public intima- 


4 tion at the market croſs of the head borough 


« of the ſhire where the lands lie, and at the 
« head borough of the bailiery, ſtewartry, or 
« regality, if they lie within the fame; and at 
the pariſh-kirk where the lands lie, and at fix 
„ other adjacent pariſh-kirks (to be named by 


the Lords of Seſſion), at the diſſolving of the 
« congregation, on a Sunday after the fore- 


„ noon's ſermon, by letters of intimation under 
« the ſignet, upon the Lords* deliverance ; 


* which letters ſnall ſpecially expreſs the time 


« and place of the roup; and the creditors 
„ having real rights and poſſeſſion, ſhall be ſpe- 


(E) Aletter of publication is a writ iſſued in the King's name, 
and under his fignet, ſigned by a clerk of ſeſſion, and con- 
taining a command to meſſengers at arme, tp paſs and make 
igtimation in the terms therein directed. 


d, « cially cited upon twenty-one days, and all 
o, other perſons concerned, whether within or 
d „ without the kingdom, at the market croſs of 
le the head borough of the ſhire, ſtewartry, or 
+ regality where the lands lie, and at the mar- 
ve « ket of croſs of Edinburgh, and pier and ſhore 
p. « of Leith, upon ſixty days; and a copy of 
of the ſaid intimation ſhall. be affixed at all the 
nt © places aforeſaid, expreſſing the lands to be 
« rouped, the price appointed by the Lords of 

de © Seffion, and the time and place of the roup.“ A. s. 29th 
ad Regalities being now aboliſhed, executions ei 
nd of the letters of publication muſt be made at 
a- the market croſs of the head borough of the 

ch ſhire or ſtewartry within which the lands lie. | 
Buy the laſt bankrupt ſtatute, the above enact- Ee 
ment was repealed, and a power was conferred 
on the Court of Seſſion, to make acts of ſede- 
runt for abridging the forms of publication and 
citation, and the proceedings in proceſſes of 
ſale. In virtue whereof, an act of ſederunt, r;th Nov. 
among others, was made, ordaining, that in“ 793. 
time coming it ſhould be ſufficient to execute 
the letters of publication at the market - croſs of 
Edinburgh, and pier and ſhore of Leith; and 
to intimate the interlocutor of the Court, grant- 
ing warrant for ſuch letters, by one advertiſe. 
ment in the Edinburgh Gazette. 

Upon the day aſſigned in the letters of pub- 
lication, the eſtate is put up to roup, before the 
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| Lord Ordinary on the bills, 3 to ar: 
ticles of roup made out by the clerk of proceſs, 
and figned by his Lordſhip; one of which al- 
ways is, That the purchaſers ſhall find eaution 
for the ir. to be anne as the Lords thal 
II, es . iy ate, can- how 
good cauſe why the ſale ſhould not proceed, 
ſuch as, that the valuation put upon the lands 
is erroneous, the Court will, upon a petition 
from the party, put off the roup, even after a 
day is fixed for it, providing the application be 
timeouſly made. Or, if any good objections 
lie to the articles of roup, on which the ſale is 
to proceed, it is competent to any having in- 
tereſt, to petition the Court, in ae to > VE 

the ſame rectified. . | 
Ihe roup always proceeds i in the Daeldiogwng 
Mats. in the afternoon, uſually at five or fix 
o'clock ; the Ordinary on the bills aeg rte, 
ing for that purpoſqqGGce.. | 
If no purchaſer appear to offer at FAS youp, 
or if, for ſpecial reaſons ſuggeſted to the Lord 
Ordinary, it ſhall appear to him, that a delay 
of the ſale may be beneficial to all parties con- 
cerned, the roup may be adjourned to a future 
day, by an interlocutor ſigned by his Lordſhip; 
in which caſe the ſale muſt be again advertiſed 
in the newſpapers, and the de g Ne 
in ſpecially expreſt. 12 
2 


Y 9 
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| Theſe ad journm&nts are moſt. frequently oc- 
_ caſioned by the want of offerers, ſo that they 


are uſually followed by a reduction of the upſet 


price. In order to this, ' petition is preſented 


to the Court, in name of the purſuer of the 
ſale and the other creditors who have produced 
intereſts, ſetting forth the circumſtances of the 


caſe, and praying their Lordſhips to fix the up- 
ſet price at ſuch reduced ſum as may appear 
proper. If ſuch reduction be allowed, the ad- 
vertiſement of the ſale in the . muſt 
bear ſo accordingly. © 
It has ſometimes happened, that the day ap- 
pointed for the {ale has been allowed to paſs 
over, without any adjournment, by the atten- 
tion of the creditors being neceſſarily turned to 
the determination of ſome previous point, ſuch 


as an oppoſition to the ſale in whole or in part, 


by the bankrupt or others: But when a day 
has once been appointed by the Court, it ſeems 
more proper and agreeable to form, in aſe the 
fale is not to proceed, to petition the Court, pre- 
vious to the appointed day, for prorogating the 
ſale to ſuch future E as may appear necet- 
fary: | 

If offerers appear, and the ſale takes place, 
then the clerk to thE* proceſs puts the minutes 
of roup and preference into the hands of the 
Lord Ordinary, who, upon an early day there- 


after, goes to the foot of the clerks table, and 
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| reports the ſale to the Lords; upon which re- 
port the Court pronounces a decree of ſale, ad. 


judging the eflate to belong to the purchaſer, 
upon payment of the price to the creditors, 
agreeably to the decree of ranking, and decree 
of diviſion, to be pronounced by the Court. 
In caſe the Lord Ordinary who officiated at 
the ſale, ſhould die, or fall fick, the Court will, 
on a petition for that purpoſe, remit to ſome 


other judge to report the ſale; and on his report 


11th July 


1794, 9 15- 


the interlocutor approv ing of the dale . 
ceeds. | 

As to the legal effe& of this ale, upon che 
rights and intereſts of the creditors, a late 
act of ſederunt enaQs, That whereas the ſaid 
Act of Parliament lately paſſed, viz. the Bank- 


rupt act 1793, authoriſes the Court to make 
regulations for leſſening the number of adjudi- 


cations, pending a judicial ſale, and facilitating 
the pari paſſu preference of creditors; and 


whereas, in the caſe of judicial ſale at the in- 


ſtance of apparent heirs, it has been found that 


the decree of ſale has the effect of an adjudica- 


tion for behoof of the whole creditors ; it ſhall 
be in ike manner a rule in time coming, that 


in proceſſes of fale and ranking at the inſtance 


of creditors, the decrec of fale ſhall have the 
ſame effect, and ſhall operate as a common de- 
cree of adjudication, in favour of all the credi · 
tors who ſhall be included in the decree of rank- 
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ing and diviſion; and it ſhall not be neceſſary, 
— in time- coming, for any of the creditors rank- 
55 ing as aforeſaid, to lead ſeparate adjudieations 
8, againſt the eſtate, in order to entitle them to 
e receive payment; neither ſhall ſuch adjudica- 


tions be neceſſary for the ſecurity of the pur- 
chaſer; the decrees of ſale, ranking, and divi- 
ſion, being in eſſect an adjudication of the eſtate 
for all the debts therein contained. 

From this, however, it muſt not be ſappoſed 
that the deeree of ſale has the effect of annul- 
ling ſuch adjudications, at the inſtance of indivi- 
dual creditors, as have been led more than year 
and day prior to the date of the ſale. This 
would be to give it a greater effed than an ad- 
judication in the name of all and each of the 
creditors could have: and therefore it has been x5th Nov. 
found that in ſuch caſe the creditors are prefer- }{.ne. 
able according to their reſpective diligences. 

The ſale being reported, if the ranking is 
alſo concluded, it becomes proper to petition 
the Court, in name of the purſuer of the ſale, 
praying for a remit to the Lord Ordinary in the 
ranking, to audit the faQor's and agent's ac. 
counts, with power to exoner the factor, and to 
authoriſe a ſcheme of diviſion of the rents and 
prices of the lands. But if the ſale has pre- 
ceded the ranking, in conſequence of the late 
ſtatute, this application for a diviſion will fall 
| Ap at 
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more properly to be made when the ranking i ls 


brought to a concluſion. 

The ſcheme of diviſion is made out Fee an 
accountant, in conſequence of a remit from the 
Lord Ordinary; ; which being reported, his Lord- 
ſhip allows all parties having intereſt to ſee and 
lodge objections thereto. The ob jections, on 
being adviſed with anſwers, replies and du- 
plies, are determined by his Lordſhip, whoſe 


interlocutor may be brought under review of 


the Court, if any of the parties be diſſatisfied. 


If no objection be made againſt the ſcheme, 


after it has remained a reaſonable time in the 


clerk's hands, it is approved of by the Lord 


Ordinary, who, at the ſame time, pronounces a 
decree of diviſion and warrant for the pur- 
chaſer to pay the . 


| We ſhall now turn onr attention to e in- 


cidental ſteps which may occur in the courſe of 


the proceedings, but which could not ſooner be 
taken notice of, without interrupting that con- 
nected view we wiſhed to give, of the c ordina- 
ry procedure 1 in the ranking and ſale. 

And, in the 1/7 place, if there be no creditor 


in the actual poſſeſſion of the eſtate, who may 


be anſwerable for the rents to thoſe concerned, 


the Court will appoint a factor for that purpoſe, 
on proper application being made in the man- 


ner afterwards ſet forth in chap. v. ſect. 3. 


F 08S. CG... 
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The petition for ſuch appointment, and any | 


other incidental petitions which may become 
neceſſary in the courſe of the ranking, muſt be 


intimated to the common debtor and to all 


thoſe who have produced intereſts as creditors, 


or to their counſel or agents, in the form 1 155 


pointed out p. 136. 


Sometimes it happens, from the oreditors not 


rights, that lands belonging to third parties are 


knowing preciſely the ſtate of their debtor's 


included in the action of ſale. In ſuch caſe, i 


is competent to the true proprietor to petition 
the Court, ſetting forth his right to the lands, 


and craving to have them ſtruck out of the 


ſale. This application is either adviſed by the 


Court, after being anſwered by the creditors, or 


it is remitted to the Lord Ordinary to hear par | 


ties and do as he ſhall ſee cauſe. 

If the purſuer die during the dependence, or 
ſhall deſiſt from proſecuting the action, or if 
his title and intereſt happen to be ſatisfied and 
extinguiſhed, the factor, if there be any ap- 
pointed by the court, or otherwiſe any real cre- 
ditor, may, upon ſpecial warrant from the 
Lords, carry on the proceſs for behoof of the 
whole creditors. In order to obtain ſuch war- 


rant, it is ene mn opp” to the Court by 


petition, 


When the debtor, or any of the creditors 2 Ibid. 5 5. 


tenders, appearing and | producing their inte- 


_ 


A. 8. nad 
Nov. 1711, 


$ 4 
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reſts, happen to die during the * of is 
the proceſs, the Lord Ordinary grants a dili- ſt 


gence for citing the apparent heir of the debtor, of 
or of ſuch defender; and, upon reporting the fa 
execution of ſuch diligence, the adion proceeds, to 


without waiting the year of deliberation, or de 
transferring the proceſs paſſive. If ſuch death tit 
| ſhould happen, after great aviſandum is made in 
with the proof in the ſale, or at any other MW fat 
time while the cauſe is in the inner-houſe, the th 
diligence muſt be W by a petition to * pe 
Lords. | ita 
Should the Lord Ordinary die ries "_ * 11 
pendence, a new one will be appointgd by the © 
Court, as in common cauſes (ſee p. 77). And tio 
though rankings and ſales, when firſt brought ef 
into Court, go to the ordinary Lords by rota- Wl 
tion, the practice is, when a new Ordinary be. Po! 
comes neceſlary, to remit the proceſs to the i for 
| Ordinary in the outer-houſe, and not to the it f 
| judge officiating on rankings for the time. [tat 
F 5 A.S. | 236 By the act of ſederunt above mentioned, the MW Vit 
4 jz factor appointed by the Court is authoriſed to *Pl 
| raiſe an adjudication in the name of the whole {pet 
creditors, according to certain directions there del 
laid down. Thoſe rules, having probably been N of 
found inconvenient, were ſeldom or never ob- #84 
ſerved in practice; adjudications being led, not tm 
at the inſtance of the factor, but of a truſtee of 
named by the creditors themſelves. The Court Ou 
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ſtatute, to make regulations eſtabliſhing a mode 


factor, once or oftener, as occaſion may require, 
$, for behoof of the creditors whoſe grounds of 
Jr debt orintereſts are produced; and, inthe mean 


th time, to ſtop adjudications at the inſtance of 


je individual creditors, unleſs the ſame be necef- 
er fſary in order to come within year and day of 
he the firſt effectual adjudication, or be found pro- 
he per on any other account. This object of the 

ſtatute is fully anſwered by the act of ſederunt 


le. irth July 1794, already noticed, which gives 


he to the decree of ſale the effect of an adjudica- 
nd tion for all the creditors included in the decree 
pht of ranking. 

ta- A certain day being always aſſigned for re- 
be; porting the act and commiſſion, which is iſſued 
the for proving the rental and value of the eſtate, 


the it frequently happens, from unforeſeen circum» | 


ſtances, that the proof cannot be completed 


ſpecial circumſtances which have occaſioned the 
delay ; upon which a renewal will be granted 


againſt witneſſes and havers, for ſuch further 
line as may ſeem requifite. Various renewals 
of this nature often become neceſſary in the 


courſe of the ranking. 


| is therefore empowered by the laſt bankrupt 


of adjudging in name of the common agent or 


within that period. It is then competent to 
apply by petition to the Court, ſetting forth the 


of the act and commiſſion, and of the diligence 


— 10. 
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4 br, 1695. If any perſon hawfully ſummoried, either in 

| py 134 common form or edictally, ſuffer the decree of 

Nov. 1711. ranking to go out, without producing and com. 

* peting upon his intereſt, the decree of {ale 

ſtands good notwithſtanding, and the purchaſer 

is bound to pay accordingly; the perſon failing 

having no other remedy, but to ſue for repeti. 

tion from the receivers of the dnn . wy 
bens! 

It has been heady obſerved, that ys a Ute? 
enactment, anno 1756, the extracting even 
of the decree of certification is held to ex- 
clude every creditor not previouſly producing 
his intereſt, to the effect of giving him relief 
againſt the bankrupt only. In practice, how- 
ever, the Court are in uſe, while the decree of 
ranking is not yet pronounced, though the de. 
cree of certification may have gone out, to al. 
low intereſts to be received, upon application 


=_ being made, by petition, ſhowing reaſon” for the 
Þ lich July delay. But by the act 1794, it is declared, that 
| 2794. 57% in this caſe, the creditor applying ſhall be oblig: 
4 ed to pay the whole expence occaſioned by the 


delay, and by the production of a new intereſt. 
The articles of roup always bear that caution 

is to be found within a certain nuniber of days 
after the ſale. Should any thing occur to pre- 
vent the bond being lodged in due time, a pe- 


2. 


tition becomes neceſlary, on the part of the pu- 


am: abt. cod << dS == 
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chaſer, for warrant to the . clerks. of ſeſſion to 


receive the ſame. Rü fr: Hir 
Where the benefit of the purchaſe. is neee, a 


over to another perſon after caution is found, it 


becomes neceſſary for the diſponee to petition 
the Court, for a warrant to the clerks to receive 
the bond by him and his cautioner, to ordain 
the decreet of ſale to go out in his name, and 
to allow the former bond to be delivered up. 
Even before the ſcheme of diviſion is adjuſt- 
ed, if any particular creditor is clearly prefer- 


able upon the price, the Court will grant war- 


rant on the purchaſer, or upon the factor, if 
there is money in his hands, for payment of 
ſuch part of the debt as it ſhall appear may be 
ſafely paid off, without prejudice to the other 
creditors. This is obtained on a petition to the 
Court, in name of the creditor who deſires the 
warrant : and it is granted, either by the whole 
Lords, when the ground of application is clear, 
or remitted to an Ordinary, if oppoſition is ex- 
pected; in which caſe the parties are heard in 
the courſe of his Lordſhip's hand- roll, and the 
interlocutor of the Court proceeds upon a mi- 
nute of debate reported by his Lordſhip. But 
by the late act it is declared, that in no caſe 111 July 


ſhall a creditor, however preferable, draw full ? 53: 


payment; nor ſhall / any interim warrant be 
granted before extracting the decree of certifi- 
cation, unleſs for intereſt or annuities. 

Ff 


To enable the common agent to proceed in 
grant warrant to the factor, to advance money 
ligation to be accountable. The factor's and 


= agent's accounts are uſually adjuſted by the 
"4 Ordinary, who is appointed to ſettle the ſcheme 


1 ( of the ſale, as before mentioned: But if the 
1 aecounts amount to a high ſum, and the: factor 
and agent wiſh to have them audited; before 
een are ready for a diviſion, it is competent 

to apply by petition in their « own names ane th 


3 PLL $OL3L, 


A.S. 23d by the creditors, in proportion to the reſpective 


Nov. 1711. 


$9 dividends they drew; but now it is paid out of 


Aug. 1754. 
of is divided among the creditors. 


At any Whitſunday or Martinmas, ſubſe- 
den to the term of payment, the purehaſer 
may conſign the price in the Royal Bank, or 


z8d Geo. to the common agent in the fale, operates a 
57 tull exoneration and diſcharge to the purchaſer: 
And in practice, a letter from the common 
agent to the purchaſer or his doer, is held ſuffi- 
cient proof of notification being made, without 
the neceſlity of a notortal inſtrument. as 


the action, the Court, upon a petition, will alſo 


out of the rents, on the agent's-receipt and ob. 


of diviſion, upon the application of the purſuer 


Formerly the expence of the action inp 


10th the rents and price, and only the retidue "_ 


the Bank of Scotland, for ſuch mtereſt' as can 
be procured ; which confignation being notified 


n 
u 
81 
* 


P! 


* 


Zy 88 the . 
on application of any of the ereditors, to ap- 


point the purchaſer to lodge the price and in- 
tereſt, at any time after the term of payment, 
in one or other of ſaid banks, previous intima- 


tion being ade tothe purchaſer and ig; 
agent. 

Upon ſuch 3 or upon peyment 
being made in terms of a decreet of diviſion, 
or warrant of the Court, the purchaſer may 
apply by petition, praying their Lordſhips to 
ordain the clerks of Court to deliver up the 
bond of caution, granted for the price. The 
petition is remitted to an Ordinary, to him com- 


monly who adjuſted the diviſion; and his Lord- 


ſhip uſually makes a remit to the clerk of pro- 
ceſs, to examine the vouchers of payment and 


compare them with the warrants. The clerk 


having done ſo, makes a certificate or report of 
the fact to the Lord Ordinary. The cauſe is 


then inrolled in the ſummar roll for the inner- 
bouſe; and on the Ordinary's reporting that 
the conſignation, or payment, has been duly 
made, the Court grants the warrant prayed for. 
But if, on the other hand, the purchaſer will 
not pay or conſign, then, on an application from 


the purſuer of the ſale, and the creditors in 


general of the bankrupt, the Court grants 
warrant to, and ordains the clerks of court, to 


put the bond of cautionry upon record, and to 


Ff2 
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4 | deliver out extracts thereof to the petitioner, 
10 in order that diligence may proceed thereupon. 
i Such delay of payment, on the part of the 
Why 1 purchaſer, ſometimes arifes from difficulties oc- 
4 curring with regard to the conſtruction of the 
1 urticles of roup. When that happens, it is 

iſ t competent for him to apply by petition to the ä 

. Court, who will decide ———— to 

i, I the circumſtances of the caſe, #0 lanv 3074 4 

7 . 5 be in i t 

jy 8 ECT. IX. | 

| Proc of Ranking and Sale at the Infance o of an 

apparent Heir. 3 ? 

8 

PHI proceſs is founded, chiefly, upon the act a 

of parliament 1695; and the object of it i;“ 

to have the eſtate of the anceſtor ſold for pay- MW * 

ment of his debts. The procedure is carried g 

0 


on in the ſume manner as in the proceſs of ſale 
at the inſtance of creditors, immediately before 
treated of; excepting that the ſale might at u 
all times precede the ranking, and the eſtate be 
might be ſold whether bankrupt or not. 6 
Referring, therefore, to the foregoing ſection 17 
for further particulars, we ſhall here content | 
ourſelves with the following general ſummary 
of the uſual procedure in this action. 


e 
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The Lord Ordinary before whom the cauſe is 
firſt called, pronounces an act for proving the 
rental and value of the eſtate; and when the 
proof is taken, the act muſt be called before the 
Ordinary on the acts, and great aviſandum made 
with the proof. The cauſe is then inrolled in 
the inner- houſe roll, and a ſtate prepared; and 
a memorial and abſtract being printed and mov- 
ed in Court, the proceſs is remitted to an Or- 
dinary to examine the ſtate, to compare it with 
the proof, and to report. And upon this. re- 
port, the Court pronounces an act of roup, and 
grants warrant for letters of publication. 

The ſale then takes place; and, in order to 
exhauſt the concluſion for ranking, a petition is 
given in to the Court, by the purſuer, praying a 
remit to an Ordinary, to rank the creditors, to 
audite the. factor's accounts, and to adjuſt .a 
icheme. of diviſion. This remit is made ſome- 
times to the Ordinary who pronounced the act 
in the ſale, but more properly to the Ordinary 
for rankings next in the courſe of the roll. ; 

The legal effect of the decree in this action 
upon the rights of the anceſtor's creditors, has 
been already mentioned under the preceding 
jection. See allo the decifion 15th November 
1791, Haldane againſt Palmer, 
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deliver out extracts thereof to the petitioner, 
in order that diligence may proceed thereupon. 
Such delay of payment, on the part of the 
purchaſer, ſometimes ariſes from difficulties oc- 
curring with regard to the conſtruction of the 
- articles of roup. When that happens, it is 
competent for him to apply by petition to the 
Court, who will decide PER mod to 


the ciroumſtances of the cul (0 FIR T LE 1 
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apparent Heir. 
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PH15 proceſs is founded, chiefly, upon the act 

of parliament 1695 ; and the object of it is 
to have the eſtate of the anceſtor ſold for pay- 
ment of his debts. The procedure is carried 
on in the ſame manner as in the proceſs of ſale 
at the inſtance of creditors, immediately before 
treated of; excepting that the ſale might at 
all times precede the ranking, and the eſtate 
might be ſold whether bankrupt or not. 

Referring, therefore, to the foregoing ſection 
for further particulars, we ſhall here content 
ourſelves with the following general ſummary 
of the uſual procedure i in this action. 


an 


e 


252 Heir. 1 229 


The Lord Ordinary before whom the cauſe is 
firſt called, pronounces an act for proving the 
rental and value of the eſtate; and when the 


proof is taken, the act muſt be called before the 


Ordinary on the adds, and great aviſandum made 


with the proof. The cauſe is then inrolled in 


the inner- houſe roll, and a ſtate prepared; and 


a memorial and abſtract b being printed and mov- 
ed in Court, the proceſs is remitted to an Or- 


dinary to examine the ſtate, to compare it with 


the proof, and to report. And upon this re- 


port, the Court pronounces an act of roup, and 
grants warrant for letters of publication. 

The ſale then takes place; and, in order to 
exhauſt the concluſion for ranking, a petition is 
given in to the Court, by the purſuer, praying a 


lemit to an Ordinary, to rank the creditors, to 
audite the factor's accounts, and to adjuſt a 


icheme. of diviſion. This remit is made ſome- 
times to the Ordinary who pronounced the act 
in the ſale, but more properly to the Ordinary 
for rankings next in the courſe of the roll. 
Ihe legal effect of the decree in this action 


upon the rights of the anceſtor's creditors, has 
been already mentioned under the preceding 
ſection. . See allo the deciſion 1 5th e 


1797, Haldane n Palmer. 
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"EB to warrant > — ra of any. — 
eſtate belonging to a pupil, it ĩs neceſſary to 
aw the authority of the Court of Seſſion, hy 
decree interponed in a praper action brought 
for that purpoſe, And frequently it is thought 
. Proper, although not - abſolutely - neceſſary, to 
uſe the ſame -Precaution in the ſale of an eltatc 
: belonging to a minor pubes. ior 
Ihe action is competent even when Hang b 
not a neceſſity for a ſale, providing, it can be 
ſhown that the meaſure is a beneficial one for 
the pupil; but it is generally. brought, when: the 
pupil or minor is burdened 705 debt Which 
cannot otherwiſe be cleared af. „eo 
Ihe action proceeds in the name e of the Pup 
and his tutors ; and the proper defender is the 
| perſon who is intitled to ſucceed to the eſtate, 
failing the pupil. But it is unneceffary;:to cal 
the creditors as defenders. 
The ſummons muſt ſpecially ſet forth the 
whole heritable eſtate belonging to the purſuer, 
whether the whole or only part thereof is meant 


Sale a Pupilir Heritage. 238 - 


to be included in the warrant of ſale ; and the 
extent of his moveable funds muſt likewiſe ap- 
pear, either in the libel, or in a ſpecial conde- 
5 ſcendence lodged after the action is brought i into 
. Court, in order that the Lords may have a full 
view of the ſituation of the pupils affairs, and be 
enabled to compare his funds with the amount 
„oc his debts, andi thereby determine on: the ner 
ble ceflity or tlie expediency: of the ſale propoſed: 1 
[to Wen the proceſs is called before the Lord 
2 W Ordinary in the outer: houſe, an act is pronoun- 
glit I ced, allowing a proof of the rental and value of 
sat the eſtate, and: of the debts due by the purſuer; 
% vor which purpoſe a commiſſion is granted, with: | 
ate letters of diligence for citing the tenants and 
poſſeſſors of the lands, who are to ſwear to the 
e rental, as well as for recovering, from the pupils 
be creditors, the vouchers and grounds of debt due 
to them, in order to inſtruct the amount. 
The rental and value of the eſtate being prov- 
el, and the grounds of debt recovered from 
he creditors, tlie act is called before the Lord 
Ordinary in the outer-houſe, who makes great 
i/andum with the proof adduced ; after which, 
he procedure is the ſame as in other concluded 
cauſes, already treated of, 
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. 6. 5 84. defence is pleaded which cannot be inſtantly 
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S ECT. XI. 
Proceſt of Removing. 


HE object of this proceſs is, to have a tenant 
or other poſſeſſor of an heritable ſubject re. 
moved- therefrom on expiry of his right. 

It ſeems obvious, from the nature of it, that 
it could not well admit of. the delay incident to 
the ordinary mode of procedure; and i is ac. 

A.S.1 ous: cordingly declared intitled toſummary een 


k a en 8 


4 without abiding the courſe of any roll. 


—— 15th For the fame reaſon it was ordained, at an 
early period, that where a defender in a remoy- 
ing offered to improve the execution of the pre- 
' . cept, or any other evident produced in proce, 

he ſhould propone all his peremptory -detences, 

with certification that he ſhould not afterwards 

be heard thereon. In that caſe, too, it was 

555. c. 39- made neceſſary, by ſpecial ſtatute, that he ſhould MI fai 
find caution for violent profits, to be paid to WM ad 

the purſuer in the event of the defences being co 


8 SP Rn, 


Did. vol. a. repelled. And by later practice, ſuch caution MW po! 


Erik b. 2. may be inſiſted on by the purſuer, where any 


verified. 


In other reſpects, the procedure is the fan! 
as in an ordinary action. 


int 
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The manher of ende the previous warn- 
ing, charge, or citation againſt the tenant, as 
well as the circumſtances requiſite to found the 
removing, arè particularly pointed out in the 
aforeſaid act of N 155 5, and at of ſe- 
— 1 ”y 4 | 


CHEE HQ 11536 -TEHK 3. 


Er. n 
Proceſs of Multiplepoinding. 


"EIS 8 proceſs is is eee e to any one having 

in his poſſeſſion a ſubject or ſum of money, 
the property of another, to which different com- 
petitars lay claim, whether as creditors of the 
proprietor, or as proprietors themſelves 5 and 
the object of it is to obtain a decree of the Court, 
as 4 warrant to the purſuer for his paying or 


delivering up the ſum or ſubject in medio, on a 


fair trial of the rights of the competitors; The 
action may likewiſe be brought by any of the 
competitors themſelves, in name of him who is 
poſſeſſed of the ſum or ſubject in diſpute, though 
he ſhould even diſclaim, the ſuit ; becauſe this 
is the proper way of determining all competi- 
tions with the leaſt expence to the parties. For 
the ſame reaſon, any perſon having intereſt may 
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appear in the tony _—_ not called by cita. 


tion. | 
Such being bas nature of oo ow, it is ob 
vious that it differs from others in this reſpect, 
that the purſuer has no intereſt to proſecute the 
cauſe farther than merely to bring all parties 
concerned fairly mto Court. He 1s intitled to 
the expences neceſſarily 1wfcurred in doing ſo; 
and theſe are awarded to him out of the fund, 
in medio ; after which the point of right is dif. 


puted between the defenders, and the purſuer 


makes payment or delivery to him in whoſe fa- 
vour the decree of preference 1s ultimately pro- 
nounced. | 

The object of this action ſhows ie the 


propriety of allowing it to be repeated incidenter 


in a proceſs of forthcoming, or other action re- 


garding the ſubject in medio, without the necel- 


ſity of any ſeparate procedure. 


At the firſt calling, an interlocutor is pronoun. 
ced of courſe, finding the raiſer of the multi- 


plepoinding liable only in once and ſingle pay- 


ment; and ordaining all parties concerned to 
produce their rights and intereſts in the clerk's 
hands betwixt and a certain day. 

At this calling, or at any ſubſequent ſtage of 
the proceſs, the purſuer may give ia his account 
of expences, for bringing the cauſe mto Court. 
The account is allowed to be ſeen for a reaſon- 


able time, commonly eight days ; after which, 
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the Lord Ordinary adviſes it, with or without 
objections, and fixes the ſum for which decree 


falls to be given. 


When the intereſts are ae ee the cauſe 


is inrolled, and if the competition depend on 


any abſtract point of law, the Lord Ordinary 
appoints a hearing or memorals on the queſ- 
tion. But the action is moſt frequently brought 
for aſcertaining the preferences of creditors, who 
have done diligence againſt the eſtate of the 
debtor ; and in fuch/ caſe, the Lord Ordinary, 
on the motion of any of the. parties concerned, 
remits to the clerk of proceſs, to make up a 
ſtate of the intereſts produced, with a ſcheme 
of their reſpective preferences; or, if the ſub- 
jet in medio be conſiderable, or the rights of 
parties involved, the remit is made to an ac- 
comptant. 
The clerk or accomptant having made up 
ſuch ſtate and report, in terms of the remit, the 
cauſe is put into the roll, and all parties con- 
cerned are allowed to ſee and object againſt a 
certain day. If no objections are made, the 
Lord Ordinary, on the motion of any of the par- 
wes, will approve of the report, and pronounce 
an interlocutor accordingly. Where objections 


are lodged, anſwers are given in by the parties, 


which are uſually followed by replies and du- 

plies. And when the debate is concluded, the 

Lord Ordinary makes aviſandum therewith to 
G2 
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himſelf; after which the procedure i is 1 ſame 
as in ordinary actions. 


The decree given furth in this din FRO 


the purſuer who complies therewith, from the 


claims of all parties whatever. Thoſe who were 
made parties to the {uit have no remedy left 
them; but thoſe who were neither called, nor 
made appearance in the action, may ſue: thoſe 


to whom payment or deliverance was made, for 


recovering what they may have received, in 
conſequence ' of the decree, if _ can ſhow a 


better title W 


SECT. XIII. 
Diviſion of 3 
TR procedure held in this proceſs, while i in 
Court, differs not, in any material reſpe&, 
from that obſerved in common actions. We 


take notice of it here, chiefly with the view of 
ſhowing how the probation is led, and the divi- 


| ton carried on before the commiſſioners named 


for that purpoſe. _ 
The procels 1s founded upon eta 


ment in 1695, which ordains, That all com- 


« monties, excepting the commonties belonging 


« to the King, and royal boroughs ; that is, all 


> WW * that belong to his Majeſty in property, or royal 
« boroughs in burgage, may be divided at the 
« inſtance of any having intereſt, by ſummons | 
« raiſed againſt all perſons concerned, before the 
Lords of Seſſion, who are hereby impowered 
« to diſcuſs the relevancy, and to determine 
upon the rights and interefts of all parties con. 
« cerned ; and to value and divide the ſame, 
according to the value of the rights and inte- 
« reſts of the ſeveral parties concerned; and to 
grant commiſſions to ſheriffs, ſtewarts, bailies 
« of regality, and their deputies, or juſtices of 
peace, or others, for perambulating and taking 
all other neceffary probation ; which commil- 
« fions ſhall be reported to the ſaid Lords, and 
the ſaid proceſſes nene determined by 
£5, then | 
By this act the Court is alſo eee either 
to divide moſſes which happen to be in the ſaid 
commonties, or if ſuch moſſes cannot be conve- 
niently divided, to declare that they ſhall re- 
main common, with free iſh and entry ann | 
whether divided or not. | 
The intereſt of the Wande having nent in 
the common, is, in general, to be eſtimated ac- 
cording to the valued rents of their reſpective 
properties. This rule, however, cannot obtain 
where there are papties having a right of ſervi- 
tude only; in which caſe it has been found, that ich Aug. 
the commonty muſt be divided, conform to the clip Ma- 
e F land, 
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number of ſneep and beſtial in uſe to be paſtur. 
ed thereon, or mentioned in the een of 


the parties. a 
When no ſufficient a IFIY 18 ear ei- 


ther as to the competency of the action, or the 


title of the purſuer, an interlocutor, by way of 
act, is pronounced by the Lord Ordinary, ſuſ- 
taining the action, and allowing a eee and a 
diviſion, in the following terms : 4 70 

« Suſtains the purſuer's title to carry on x this 
« action, and allows him to prove his libel, the 
« bounds and limits of the commonty libelled, 
and the time, way, and manner in which the 
« ſame has been poſſeſſed; and allovis the de- 
„ fenders a conjun& probation thereanent, if 
« they ſhall think fit to uſe the ſame; and 


« grants full power, warrant, and commiſſion 


* 


0 and 4445; z and 


failing them, to the Judge Ordinary of the 
* bounds, for taking the ſaid proof, prout de jure, 


* and for receiving the ſeveral writs, rights, and 


« titles of the defenders, or others having inte- 
« reſt in, or claiming a ſhare of the ſaid com- 
monty, which were not produced in procels, 
% before extracting the ſaid commiſſion, toge- 


ther with the inſtructions of the ſaid - perſons 


their ſeveral valuations, in reſpe& whereof 
«+ they claim a ſhare therein; and ordains ex- 
tracts of the valuation of the lands ſo poſſeſ- 
i ſed, to be produced before the commiſſioners; 


» 
«oh 


6c 


«6. 
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and likewiſe authoriſes them to take trial and 
cognition, ' by the oaths of ſuch witnefles as 
ſhall be adduced by the parties, of the dif. 

ferent qualities of the ground; and to cauſe - 
meaſure the ſaid whole commonty, and every 
parcel thereof, as the ſame ſhall be diſtin- 
guiſhed for its different qualities ; and for that 


end to call to their aſſiſtance perſons ſkilled 
in meaſuring ground, and to cauſe them, up- 


on oath, make out a plan or map of the 
ſaid whole commonty, and of every parcel 
thereof, as it ſhall be diſtinguiſhed by its dif- 
ferent qualities ; and thereafter to proceed to 
divide the ſaid ground among the parties hav. 
"7 intereſt therein, and that according to the 
valued rents of the ſeveral lands, as part and 
pertinents whereof they poſſeſs the common. 
ty; and that in the appointment of their 


ſhares, each heritor's part ſhall be ſet off to 


him, ſo as it may be neareſt and moſt con- 
venient to his property- lands; and to put and 


ſet march-ſtones for dividing each heritor's 


6 
« 
« 
10 
66 
6 
66 


In 


proportion from the other ; as alſo to divide, 
in the ſame manner, the moſſes, if any be, ly- 
ing within the ſaid commonty, among the 


parties: but in caſe it ſhall be inſt ructed, that 


the ſaid mofles cannot be conveniently divid- 
ed, to cauſe leave the ſame ſtill common, with 
free iſh and entry thereto ; and that upon 


the ground of the fad commonty, or any 


a —— 
E — — — 
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place in the 8 » as ſhall 


appear moſt convenient to the commiſſioners, 


any of the lawful day or days betwixt and 
the | nent to come, ne, 


ſaid 55 day of 
next, br reporting the ſame; and cnants dil. 
gence at the inſtance of all parties, purſuers 


and defenders, for citing witneſſes and layers, 
to compear before the commiſſioners to 77th 
effect foreſaid.” . 

The act and commiſſion being alttrattcn, os 


the ſeveral points thereof carried into execu- 


tion, the commiſſion is reported in Court, the 
act called before the Lord Ordinary in the outer- 
houſe for the time, and great avi/andum made 
with the proof and ſcheme of diviſion; after 
which a ſtate is prepared, and the ſubſequent 
form of proceeding is the ſame as in other con- 


Hugs cauſes; 


5 ET. Ki. 
Diviſion of Runrig Landi. 


e * 


Tuns action is founded on the ſtatute 169 5, 


c. 23. which ordains, That wherever lands 


of different heritors lie run. rig, excepting bo- 


rough and incorporate acres, it ſhall be compe- 


2 


Diviſion of Runrig Land.. ht 


tent to any heritor concerned, to apply to have 
the ſame divided according to the reſpective 
intereſts of the parties. This diviſion is ap- 
pointed to be carried on before the ſheriffs, ſtew- 


arts, or juſtices of peace of the ſeveral ſhires 


where the lands lie ; but the proceſs is uſually 
brought before the $eſlion, when the ſubje& to 
be divided is of any value. 

The fole circumſtance of the properties of 
different parties lying blended together; does 


not found this action. The interjected portions 


of land muſt be fo ſmall as to render a diviſion, 
in ſome meaſure, a matter of neceſſity: And 


upon this principle, the Court refuſed to ſuſtain m_ 7th Jani 
action as to ſuch fields as contained more thah Lady Gray: 


four acres. 

The form of proceeding is the ſame as in the 
diviſion of commonty, only in making the di- 
viſion, the act requires that the judges have 
ſpecial regard to the manfion-houſes of the re- 
ſpective heritors, and do adjudge to them, in 
the diviſion, ſuch parts as ſhall be moſt commo- 


dious for their reſpective manfion-houſes and po- 


licy : in order to which, the act and commiſſion 
granted by the Lord mr, is qualified ac- 
cordingly. 


H tr 
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CHAP. We 


Summa 'y pre by Petition, and by Petition | and 
A 


LL the actions bithertö: treated of, are 
preceded by formal ſummonſes, upon 
which the defenders muſt neceſſarily be cited, 
before any procedure can follow upon them in 
Court. We now proceed to conſider thoſe pro- 
cedſſes which are commenced and determined 
in a ſummary manner, upon petition, without 
the neceſſity of any formal ſummons in the 
cauſe, or previous citation to the party. 

This ſummary procedure is founded in the 
nature of the cauſe, in ſpecial ſtatute, or in tlie 
uſage and practice of the Court. Many are 
the caſes to which it is applicable; but it will 
be ſuflicient here to conſider ſuch as moſt uſual- 
ly occur, or are attended with peculiarities, or 
are of more than ordinary importance. A due 
attention to theſe will enable the practitioner 
to direct the proceedings in e which c can 
well ariſe. 
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SECT. I. 


1] Petition for getting up Princihal Deeds 1 om the 
EKecord. 
: T7HEN a deed or writing is put upon record, 
5 | the principal remains with the keeper of 
the regiſter; and the proper clerk of Court 
 W gives out an authenticated copy, or extract of 
2 the deed, ſigned by himſelf, which is ſuſſicient 
q tor all ordinary purpoſes. Circumſtances, how- 
A ever, do occur, which demand production of 
A the principal deed itſelf, as in proceſſes of im- 
probation, where, falſehood being challenged, 
"A it is the principal only which can found a com- 
plete defence. Sometimes alſo by regiſtration 
1 being made in an incompetent Court, the ex- 
ill tract is of no avail whatever; and therefore it 
1. becomes neceſſary to have up the principal 
"A deed, that it may be recorded in a proper re- 
Je giſter. 
Kr When a waiting 18 deed from the record 
bn within fix months after being given in, it may 


be got up without any warrant of Court, on st. 168;, 
the ſimple receipt and acknowledgment of the gs 
party himſelf, or his doer, providing it be not 
actually booked. After elapſing of that period, 

or Inſerting of the deed in the record, a peti- 


H h 2 


. 23. 


Bt. 2685, 
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tion becomes neceſſary, praying the Court to 
grant warrant to the keeper of the record for 


delivering up the deed. This petition muſt be 


ſigned by counſel, printed, and given in to the 


Lords' boxes, as uſual ; but it needs no intima. 
tion, and the prayer of it is granted of courſe. 
An act and warrant of Court. is extracted there- 
upon, which being produced to the keeper of 


the record, he delivers up the deed, taking a 
receipt for the ſame, and keeping the extracted 


warrant as his authority for ſo doing. 


8E GT. II. 


Petition for recording @ Deed of Entail. 


O give full effect to a deed of 3 exe- 
cuted in terms of the act of Parliament 

168 5, it muſt be recorded in a particular re- 
giſter kept by the clerks of ſeſſion for * pur. 


poſe. 
In order thereto, the deed itſelf muſt be pre- 


ſented to the Court of Seſſion, along with a pe- 


tition, ſetting forth very ſhortly the general pur- 
port of the entail, and praying the Court to in- 
terpone their authority thereto, and to ordain the 
ſame to be recorded in the regiſter of tailzies, 
agreeably to the directions of the ſtatute. 
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Such ſummary application is competent, not 
only to the maker of the entail, or heir in poſ- roth Mar, 
ſeſſion, but alſo to every tublticots having an Naline. 
intereſt in the deſtination. 

This petition muſt be printed; bur! it N 

no intimation, the deſire of it being granted of 
courſe, as a warrant for the clerk receiving | 
and recording the deed. 

But, if the entail has been previouſly record- 
ed in any regiſter, different from the regiſter of 
tailzies, the petitioner will not then have it in 
his power to produce the principal ; and there- 
fore he muſt further pray the Court, to grant 
warragt to the keepers of that record, for tranſ- 
mitting the ſame to be produced in this appli- 
cation. The deed being recovered in the man- 
ner mentioned in the preceding ſection, it is 
lodged with the clerk to the petition; upon 
which a note is put into the Lord Preſident's box, 
mentioning that it is now produced, and pray- 


ing his Lordſhip to move the Court to reſume 


conſideration of the petition. His Lordſhip 
then orders it to be put to the ſummar roll, and 


warrant 1s granted as in the caſe firſt ſup- 
poled, 


T * —— — 8 — — 5 
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SRD 
Petition for Sequeſtration; fer a Tactor loco tu- 
toris ; for a Curator bonis, c. i 

| 1 

5 Ss [ 

N caſes of bankruptcy, or competition of cre. MW t 
ditors, in order to prevent any loſs that t 
might happen to parties during the litigation, u 
the Lords are in uſe to ſequeſter the eſtate, and e 
to appoint a factor for managing it. This is ob- f 
tained upon a petition to the Court, at the ſuit to 
of any real creditor, which muſt be intimated Cc 


according to the forms preſcribed with 3 8 to © 


g incidental petitions. 2: 

| Sequeſtration 1 is not competent, where a cre: ot 

| ditor is already in poſſeſſion upon a title 6 

= facie valid, whatever objections may lie againſt pa 

i "A | the debt itſelf; for, 1, ſuch creditor, by his MW th 

| | poſſeſſion, becomes anſwerable to all concerned the 
tor the proper management of the eſtate ; and up 


2dly, having acquired poſſeſſion in a legal man- ly 
3d Aug. ner, he ought not to be diſpoſſeſſed, by a ſum- 
r action, in which there is no room for dil- mu 
cuſſing the objections made to his claim. tact 
The act of ſequeſtration is pronounced by the liſt 
Lords in preſence, by whom alſo the factor Lor 
ſometimes is named; but they uſually remit to Proc 
the Lord Ordinary 1 in the competition to name om 
the ator. 


Om — — „* 


4 
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When, therefore: the act of ſequeſtration is 
pronounced, the , petition muſt be tranſmitted 
from the inner to the outer-houſe clerk, and in- 
rolled in the Lord Ordinary's hand roll. At 


the calling, the petitioner's counſel ſuggeſts a 


proper perſon to be factor, who is appointed to 
the office of courſe, if no objections are made 
to him; whereupon the clerk of proceſs makes 
up a minute and interlocutor, which being ſign- 
ed by the Lord Ordinary, becomes a warrant 
for extracting an act of factory in common 
form. But before extract, the factor muſt find 
caution that he ſhall conduct himſelf agreeably 


to the rules ſet down in the acts of ſederunt 


22d November 1711, 13th Feb. 1730, and 
other regulations of Court. 


Petitions for ſequeſtration, or for warrants for A. 8. 5h 
payment of money, cannot be received after I ax 


— 171 


the 25th of June for the ſummer-ſeſſion, and Dee. peg 
the 2oth- cf February for the winter-ſeſfion, or June 1790. 


upon any of the five ſederunt days immediate- 
ly preceding the Chriſtmas vacation. 

With regard to the duty of the factor, he 
mult, within fix months after extracting his 


22d 


factory, make up a rental of the eſtate, and N 1717. 


lift of the arrears of rents, to be reported to the 
Lords, and lodged in the hands of the clerk of 
proceſs, there to remain, and to be made forth- 
coming to all parties having intereſt; which 
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rental and liſt of arrears are to conſtitute the | 


charge againſt him. 

When any alteration happens in is rental, 
it muſt be reported to the Lords, within three 
months after it takes place. This is done by 
lodging the ſame in the clerk's hands, who 
moves it in court, and puts a marking to that 
effect thereon. 

If any part of -the PEN or charge, be omit. 
ted, or concealed, the factor is declared liable 
for double of what is ſo omittee. 

He muſt, once every year, give in to the 


Clerk of Court, a ſcheme of his accounts, charge 


and diſcharge, under the penalty of a fine, to 
be modified by the Lords, not under half a 


| year's falary, and allo of being liable to be re- 


Feb. 1730. 
$1, 


— 25th 
Dec. 1708. 


hid. 


moved. 

Factors have one year after the term of pay- 
ment allowed to them for the recovery of r rents 
or debts; after which they are liable to pay in- 
tereſt for the money received, and alſo for What 
they might have received by doing diligence; 
and they cannot purchafe any debts affecting 
the eſtate, or take the benefit of abatements or 
gratuities from any concerned. 

Theſe regulations apply alſo to factors on the 
eſtates of pupils not having tutors; of perſons 


_ abſent who have not authoriſed any to act for 


them, and of perſons under incapacity for the 


ume; in all which caſes, the faQtors are ap- 


2 


outer-houſe, after being moved in Court, to- 


bankrupt Ratute, circumſtances may occur 
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pointed, on an application by petition, which | 
is intimated on the walls of the inner and 


gether with a copy of the interlocutor order- 8. 

ing ſuch intimation; and intimation muſt fur- | 

ther be made to ſuch of the relations of the — 185 

perſon under incapacity, as mne may Cow 

point out to be proper. | 
He who 1s appointed to the management of 4 

an eſtate belonging to a lunatic, or a pupil not 

having tutors, gets the name of factor loco tu- 

toris : Where the eſtate belongs to a perſon of 

age, who, by abſence or otherwiſe, cannot at- | 

tend to his own affairs, the factor is commonly 0 

fliled a Curator boni. But as the ſame acts = 

ſederunt regulate both caſes, though there is a 

difference in the name, there is none in the du- 

ties of the two offices, . 
Theſe factors are alſo laid under additional - 

regulations, for making up inventories, and for 

confirming debts and moveables in their own 

name, when neceſſary, And they are impower- | 

ed to grant tacks, to continue during the time A. 8. i3th 

the eſtate ſhall be under ſequeſtration, and tor ; . 

one year longer. But factors on bankrupt eitites * | 

are ſeldom authoriſed to grant tacks for more 

than three years certain; and now that the ſale 

may precede the FR EM in terms of the late 


Tt 


5 


bh 
[FI 
av 


| 
| 
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in, ch it would be i improper t to: __ the lands 


even for that period. 
The factor is further ene to mes 8 


A. S. 13th ment to ſuch. perſon or perſons as the Lords 


Feb. 1730. 
59. 


rants upon the factor, for payment of ſpecial | 


th, § l. 


9 


Nov. 1710 


ſhall appoint. Under this clauſe, ereditors or 


others intereſted in the funds make ſummary 


applications, by petition to the Court, for war- 


ſums due to them. Such applications muſt be 
intimated to the factor, in the uſual manner; 


and the prayer thereof will be met if _ . 


Propone no relevant objeQtion thereto. 

The cautioners for factors are bound: with. the 
factor, jointly and ſeverally, that he ſhall obey 
the rules laid down in this act, or which he 
may be otherways liable to by law, l 

Writers and other dependents on the ſeſſion 
are declared incapable of being factors on in- 
cumbered eſtates, notwithſtanding they ſhould 
have the conſent of the creditors. But _ re- 
gulation has gone into deſuetude. | 

When the object of the factory is accom- 
pliſhed, or where it becomes neceſſary to have 
another perſon appointed to the office, a peti- 
tion is preferred in the name of the factor him- 
ſelf, or of any other having intereſt, ſlating the 
particular circumſtances of the caſe, and pray- 
ing to recall the former nomination of faQor, 
to remit to a Lord Ordinary to receive and audit 
the factor's accounts, and, on his being exoner- 


fo 


fa 
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** ai his bond of edutiont He: deliver- 
ed up; with power alſo to name a new factor, 
if neceſſary. This remit is made of courſe, if 
diere be no oppoſition to the meaſure in gene- 
| ral; and if the application oceur in a ranking 
A and ſale, the petition is remitted to the Ordi- 
5 nary in the ranking. The previous ſteps of 
1 intimation, &c. and the fubſequent procedure 
0 before the Lord Ordinary, will be obvious from 
; what has been already ſaid with regard to the 
e briginal application for the factor's appointment. 
E. When the matter appears to be of magnitude, 
le the remit to the Lord Ordinary is to inquire in- 
y to facts, and report to the Court; in which caſe 
12 the decreet of exoneration is not pronounced 
| by his Lordſhip; but by the whole Lords in the 
n, inner-houſe. This, however, is a mode of Tn” 
cedure: i _ See i 
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Bankrupt DCE 3 . Geo. III. cap. 74. 


Ir is not intended here to enter into the mi- 
nute requiſites laid down in the ſtatute, for 
founding this application. In doing ſo, we ſhould 
far exceed the limits which, in a work of this 
kind, muſt neceſſarily be preſcribed to each 
F123 


* 


4 
b 


2% Shaun magen, 
| ſeparate. progeſz Not isn it neceſlapy ua. do ug 


as thoſe Who are to practiſe, in caſes where the 


ſtatute applies, Would wiſn to reſort to the ſta- 


tute itſelf, ſeeing that ſeveral of: the rules there 
laid don muſt be obſerved under the fanction 


ol nullity; and when once the act is reſorted to, 


the regulations applicable to every ſtep will be 


found laid down ſo minutely, as to render any 
commentary in this Ploce: n ſuperflu- 
ous. 7143 IC Ve 

Our object 5 eee, ee to give 
ſuch an analyſis of the act, as may enable the 
reader to form a general idea of the applications 
that may be made under it to the Court. 


By this ſtatute it is made lawful for the cre- 


ditors of thoſe concerned in trade and manu- 
factures, and under the ſpecial deſcription there- 


in ſet forth, or for the debtors: themſelves, in 


| ſpecial cireumſtances, to apply for ſequeſtration 


of their eſtates, heritable .and - moveable, by 
ſummary petition to the Court of Seſſion, while 
the Court is fitting, or to the Lord Rane 
the bills, in time of vacation. 

The petition, though preſented to the Loni 
Ordinary on the bills, is not lodged with the 
clerk to the bills, but with any of the inner. 


| houſe clerks whom the petitioner's agent chooſes, 


In order to found the application, the debt 
due to the petitioning creditor. muſt be of 2 
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certain amount: he muſt mal e oath to the ve: 5 13. 16. 
city of it 3 and he or his gent muſt alſo depone, 


that to the beſt of his knowledge or belief, "the 

bankrupt /-is within the deſeription, and does 

not Babu, _ of — 47.0% ſpecified 1 

, in the act. 4; 158” S447 SOL tis en @ 

5 The detharnie on this peridioti, when pre- 

: ferred by the debtor himſelf, in terms of the ſta- 

. rute,” awards ſequeſtration immediately. When 

; the petition is preferred by creditors only, the 

c interlocutor warrants a citation to be given to 

e the debtor, by delivering to him perſonally, or 

18 by leaving at his dwelling-houſe a copy of the og: 

: petition ; or, if he be out of Scotland, by a 

e. ing copies upon the market croſs of Edinburgh, 

u- pier and ſhore of Leith, and alfo leaving a copy 

e- WW + his laſt dwelling- houſe, or houſe of bulineſs, 

in Scotland, to appear in Court within the time 

ſpeciſied in the warrant of citation, not being 

leſs than ſix, nor more than forty das from the 

date of the citation,” to ſhow'cauſe why ſequeſ- 

tration ſhould not be awarded; and, at grant- 

ing this warrant for citation, the Court or the 

Lord Ordinary will, if prayed for in the peti- 

tion, grant diligence for recovery of written 

evidence to inſtruct: that the debtor is under 

the predicament 'deſcribed in the at. 
The firſt deliverance, whether it awards Yo. 

queſtration, 'or only warrants a citation to be 

given to the debtor, muſt, within fifteen days $ 19- 


1 


. 


$ 19. 


254 0 
after pronouncing, be 1 along with tlie 


Et. 


petition, in the general regiſter of inhibitions; 
and the ſame is, from the date of the applica. 
tion, held equivalent to an inhibition again(t 
the debtor, for behoof of the whole creditan, 
in caſe of the ſequeſtration dene _—_— award. 


If, at the diet of appearance, 1 
proof is not produced to take the debtor out of 
the deſcription of the act, and unleſs he alſo 
pay the debt due to the petitioning creditor, 
ſequeſtration will be immediately awarded. 

By the ſame deliverance which awards fe 
queſtration, the creditors are, directed to meet 


at a certain place, and upon a certain day and 


hour, in order to name an interim factor on the 
eſtate, and upon a certain day and hour there. 
after, in order to name a truſtee ; which deli- 
verance muſt be forthwith advertiſed: in the 
Edinburgh Gazette. And the factor fo. choſen, 


as allo the truſtee whom the creditors may after. 


wards appoint, muſt be regulated in every flep 
of their management, by the . e laid 


down in the ſtatute. 


If the debtor, or any of his n wha 
have not concurred apprehends that the ſe- 
queſtration has been awarded on erroneous 
grounds, it is competent for them to apply, 
within thirty days, to have the fame recalled; 
which application muſt be intimated to the par- 

5 | 
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ties at whoſe inſtance the ſequeſtration was ob- 
tained, or their known agent, and a reaſonable 
time given, to make anſwer thereto and adduce 
proof on either fide. And until the Court de- 
cide thereon, the proceedings under the ſequeſ. 
tration go on, as E no ſuch. application had been 
made. | 
ry When once a petition for ſequeſtration is pre- 
of Ml ſented, any other creditor may concur therein, 5 56. 
10 and follow furth the ſame, even without the 
Tr, conſent, or after the death of the original peti- 
| tioner, and the expence muſt be repaid out of 
ſe. the firſt money that comes into the truſtee's 
&t hands; and although the bankrupt ſhould hap- 
nd pen to die, the proceedings are directed to 80 
he on as if he were in life, | 
re. When the bankrupt is in priſon, or in fear 
eli- ¶ of impriſonment from diligence, the Court, upon ; 46. 
the application of the truſtee, may grant a perſonal 
en, protection, for enabling him to attend the diets 
ter- of examination, or grant warrant to bring 
his perſon! out of priſon for that purpoſe, and 
to carry him back to ms when the examina- 
tion is over. | 

The act, or order af Court, which ordains the 
bankrupt to grant a conveyance of his eſtate to 
the truſtee, particularly adjudges his whole 
ands and other heritable ſubjects, to belong to 
tne truſtee, for behoof of the creditors. An ab- 
breviate of this act, adjudging the eſtate, muſt be 8 24. 


823. 


A. S. 26th 


5 35. 50. 


5 57. 
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Nor. 179; to Which it muſt be authenticated, by the ſub. 


to publiſh the ſame in any acts of ſederunt; 


ani in the regiſter of abbreviates of adjudi, 
cation, within fifteen days of its date; in order 


{cription of one of the principal clerks of ſeſ. 
fon, on each page; which is declared equivalent 
to the ſubſcription of the judge pronouncer of 
an ordinary adjudication. 

Applications for determining . queſtions BY 
tive to diſputed claims, and for a diſcharge to 
the bankrupt, muſt be made by petition to the 
whole Lords. All other caſes ſpecified in the 
act, admit of application to the Lord Ordinary 
on the bills in time of vacation. 

The ſtatute authoriſes the Court of Sellion, to 
eſtabliſh ſuch further regulations as may. appear 
neceſſary for carrying the act into eſfectual exe- 
cution, according to the true intent thereof, and 


which are declared to be effectual, ſo far as con- ſy 
ſiſtent with the act. Upon this clauſe it ſhould v. 
ſeem alſo, that application to the Court is com- ve 
petent for explicating the buſineſs, whenever WM ti; 
circumitances occur not ſpecially provided for co 
by the ſtatute itſelt. e e Wi 
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C UMMARx — to Gabe Court of Sel⸗ 
ſion are competent in a variety of caſes. 
pn for redreſs of wrongs committed at the 
meetings of freeholders, in matters of election 
and of inrolment, and for recovery. of the pe- 
nalties impoſed for ſuch wrongs. The ſtatutes 
chiefly regarding theſe matters are, 1681, c. 21; 
zth Ann, c. 8; 6th Ann, c. 6, e. 7, c. 23; 
12th Ann, c. 6; 2d Geo. II. c. 24; 7th Geo. II. 
c. 16; 16th Geo. II. c. 11 14th Geo. III. c. 81. 
22d Geo. III. c. 41; 22d Geo. III. e. 45; and 
ſundry others marked in Swinton's Abridgment, 
voce Parliament; alſo Act of Sederunt, 1 5th No- 
vember 1760, and St. zoth Geo. III. altering the 
time of Seſſion. Secondly, for redreſs of wrongs 
committed at elections in royal boroughs ; which 
will always proceed on the particular ſet or con- 
ſtitution of the borough. 7 birdly, ſummary 
complaints are competent for recovering the pe- 
nalties incurred by acting plays contrary to law, 
St. Toth Geo. II. c. 28; 7th Geo. III. c. 27. 
Fourthly, for recovering the penalties impoſed 
by the late ſtatute, which lays a tax on folct- 
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recerded in the regiſter of abbreviates of adjudi, 
cation, within fifteen days of its date ; in order 


A. 8. 26th to which it muſt be authenticated, by the ſub. 


Nov. 1793. 


5 57- 


petent for explicating the buſineſs, whenever 


{cription of one of the principal clerks of ſeſ. 
ſion, on each page; which is declared equivalent 
to the ſubſcription of the judge —_— of 
an ordinary adjudication. 

Applications for determining. queſtions rela 
tive to diſputed claims, and for a diſcharge to 
the bankrupt, muſt be made by petition to the 
whole Lords. All other cafes ſpecified in the 
act, admit of application to the Lord Ordinary 
on the bills in time of vacation. 

The ſtatute authoriſes the Court of Seſſion, to 
eſtabliſh ſuch further regulations as may appear 
_ neceſſary for carrying the act into effectual exe- 

cution, according to the true intent thereof, and 

to publiſh the ſame in any acts of ſederunt; 
which are declared to be effectual, fo far as con- 
o ſiſtent with the act. Upon this clauſe it ſhould 
ſeem alſo, that application to the Court is com- 


circumitances occur not ſpecially dee for 
by the ſtatute itſelf. | 
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GUMMARY complaints to the Court of Sei- 

fion are competent in a variety of caſes. 
Firſt, for redreſs of wrongs committed at the 
meetings of freeholders, in matters of election 


and of inrolment, and for recovery of the pe- 
nalties impoſed for ſuch wrongs. The ſtatutes 


chiefly regarding theſe matters are, 1501, C21; 
zth Ann, c. 8; 6th Ann, c. 6, e. 7, c. 23; 
12th Ann, c. 6; 2d Geo. II. c. 24 ; 7th Geo. II. 

c. 16; 16th Geo. II. e. 17; 14th Geo. III. c. 87. 


22d Geo. III. c. 41; 22d Geo. III. e. 45 and | 


ſundry others 8 in Swinton's Abridgment, 
voce Parliament; alſo Act of Sederunt, i 5th No- 
vember 1760, and St. 3oth Geo. III. altering the 
time of Seſſion. Secondly, for redreſs of wrongs 
committed at elections in royal boroughs; ; which 
will always proceed on the particular ſet or con- 
{utution of the borough. Thirdly, ſummary 
complaints are competent for recovering the pe- 
nalties incurred by acting plays contrary to law, 
St. 1oth Geo. II. c. 28; 7th Geo. III. c. 27. 
Fourthly, for recovering the penalties impoſed 
by the late ſtatute, which lays a tax on ele- 
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tors and agents, 25th Geo. III. c. 80; and in 
ſundry other caſes. The particular circum. 


| ances, ſufficient to found theſe applications, 


and-the manner of bringing them forward, are 
ſpecially ſet forth in the acts of parliament 
themſelves ; ſo that it becomes unneceflary to 
enter here into the procedure with any de. 


gree of minuteneſs. 


In the caſes now mentioned, the ſammary 
mode of application is founded in the ſeveral 
ſtatutes and enactments referred to. In other 
caſes, it ariſes from the connection which the 
perſon complained upon has with the Court. 
Of this laſt kind are complaints againſt mem. 


bers of Court, for malverſation in office, and 


againſt parties in proceſſes, for wrongs done fe- 
lative to any action in dependence. 


Applications of either kind are not intimated 
to the party concerned before adviſing. But 


when moved in Court, warrant is granted for 


ſerving them on the party perſonally, if within 
Scotland, and if furth thereof, by open procls 
mation at the market croſs of Edinburgh, pie 
and ſhore of Leith; and he is ordained to ge 
in anſwers within ſuch a ſpace as may be point- 


ed out by the ſtatute, or, if that is not deter: 


mined, within ſuch time as to the Court may 
ſeem proper. 
Upon this, an act and warrant for ſervice i 


extracted; and the ſervice is made by deliver 


tions ought to be made and certified. But the 
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ing or leaving for the party complained upon, 
a copy of the e. a- and interlocutor of the 
Court thereupon. m 
Although the act an warrant is uſually ex- 
tracted, it has been found, that there is no ab- 
ſolute neceſſity for doing ſo, providing the Par- | 
ty get up, from the clerk of Court, the princi. Did. Dec. 
voce Proceſt. 
pal petition and deliverance thereon, as the war- 
rant for ſervice. The more regular way, how- 
ever, is to extract this warrant, there being an 
obvious impropriety in taking the principal re. 
cord out of the hands of the clerk of Court. 
The intimation or ſervice upon the party is 
uſually made by a meflenger at arms, whoſe 
common line of buſineſs leads him to a proper 
knowledge of the manner in which ſuch intima- 


* 


ſervice will be ſuſtained, by whomſoever made, 
providing proper evidence of the intimation be 
produced to the Court. | 25 

Anſwers being given in, with replies and du- 
plies, when neceſſary, the Lords proceed to de- 
termine the merits of the complaint, which 
goes, of courſe, to the ſummar roll, as being 1 in- 
titled to immediate diſpatch. | 


K k 2 
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SECT. VI. 


Faun and 0 plan, in —__ 10 a trial for Dor 
erg. Fo | 
HE crime of forgery may be tried either be- 


fore the Juſticiary or the Court of Seſſion; 
but the peremptory diets peculiar to the former 


are, in a great meaſure, inconſiſtent with the 


mals of evidence which it 1s frequently neceſſary 
to bring in the trial of this crime. 
The mode of application, is by a petition and 
complaint, preferred to the Court, in the name 
of his Majeſty's advocate, for his Majeſty's in. 
tereſt, or of the private party againſt whom 
the crime is committed, with coneourſe of his 
Majeſty's advocate. | 
The petition ſets furth, in \ the iyle of an in. 
dictment, That by the laws of this and al 
* other well-governed realms, the forging or 
« counterfeiting, or the procuring and cauling 
“ to be forged or counterfeited, any ſecurities, 
« bills, obligations,” are crimes of a heinous na. 
ture, and ſeverely puniſhable, and ſo on; after 
which it ſubſumes the ſpecial circumſtances 0 
the caſe, and concludes that theſe, or pan 


thereof, being proven, a puniſhment ought to 
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follow, ſuitable to the offence; and therefore 
prays their Lordſhips to take 1 of the pre- 
miſes, and after trial, to give ſuch decree or or- 
der as, by the courſe of law, ought to þe made, 
to the terror of others ; and for that purpoſe, to 
grant warrant for Gig the petition and com- 
plaint upon the party, by deliyering to him, 


perſonally, a full copy thereof, and. of the liſt 


of witneſſes and writings condeſcended on, and 
for ſummoning him to anſwer. the ſame upon 
fifteen days warning; and alſo to grant diligence 
for citing the witneſſes and the havers of the 
writings referred to. 

The complaint being An warrant 18 grant- 
ed for ſerving ; and the relevancy being deter- 


mined, on adviſing either with or without an- 


ſwers, diligence is granted againſt witneſſes and 
havers, and a day is fixed for commencing the 
leading of the proof, which muſt be taken be- 
tore the Lords in preſence. + 

When the proof 1 is concluded and adviſed by 


the Court, if it is ſuch as to warrant only the 


puniſhment of whipping, pillory, or baniſhment, 


the Court will order it to be inflicted ; but if it 
amounts t9 a capital crime, the Lords pronounce 
a decree, finding ſuch and ſuch points proven, 


reducing and improving the forged deeds, and 
remitting the criminal to the Court of Juſticia- 
.. | i 
This decree, act, and remit, is extracted by 


— ND CO 
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the proſecutors ; after which, the criminal is 


ſerved with an indi&ment for trial before the 
Juſticiary, in which indictment the ſentence of 
the Court of Seſſion is founded on; and at the 


trial it is read to the j pol as evidence ee the 
; pannel. | 


Vol. I. 
p. 298. 


Macl. 


Crim. 


Caſes, No. 
do. 


It has bed in | Swat: laid down by our 


| lawyers, particularly by Stair and Mackenzie, 


that the jury muſt neceſſarily find the pannel 
guilty, where he ſtands convicted by the fen- 
tence of the Court of Seſſion. Lord Bankton 
holds a different opinion, and thinks that the 
jury may acquit the pannel, if the proof that 
convinced the Seffion be not fatisfactory to 
them ; and his Lordſhip's doctrine ſeems to have 
been held good by the Court of Juſticiary, 19th 
Jinoary 1768, King's Advocate —— Ray- 


| bould, 


* * 


PART II. 


proceſs commenced in an Inferior Court, 
and from thence removed to the Court 
of . 


CHAP. I. 5 
/ Preliminaries. 


ROCESSEsS before inferior courts may be 

removed to the Court of Seſſion, any time 
before extract, by advocation; or, after the de- 
cree is extracted, by ſuſpenfion, whether a charge 
has been given or not. 

Suſpenſion 1 is likewiſe a anden mode of 
procuring. redreſs againſt ſuch decrees of the 
Seſſion itſelf as labour under any eſſential de- 
fe. And even where there is no decree of 
any Court, ſuſpenſion may be competent; . | 
ſuſpenſion is a legal proceſs for. putting a. ſtap 


2 


not only to the execution of i e deg decrees, SIP 2 
| "a; 4 


-44 875 1 


264 Advocation nid eln 


but to all encroachments on property, and in 
general, to every unlawful ri In theſe 
laſt caſes, there can be no charge, from the na. 
ture of the thing ; ; nevertheleſs the ESE com- 
plained upon is always ſtiled the een and 


be who complains the /uſpender. 


Adyvocation and ſuſpenſion are writs iNſued in 
0 the King's name, under his ſignet, and figned 
by a clerk to the ſignet. The firſt of theſe con. 
tains a warrant for citing the / adverſe party to 
compear before the Lords, to hear and ſee the 
cauſe advocated from the inferior judge, and de. 
termined, by the Court of Seffion, becauſe of 
the reaſons therein ſet forth. The latter con. 
tains a warrant for giying citation, at the in- 
ſtance of him againſt whom . decree is obtained 
or diligence executed,. to the party who is the 
charger, to compear before the Lords to hear 
and ſee the diligence and executions thereof ſul. 
pended, for the reaſons wee in the letters of 
nn: an 16-98 
The writs By upon a warrant 5s by 
one or more of the judges, . cauſa cognita, upon a 
bill of complaint preferred in name of the party 


who thinks himſelf aggrieved, ſetting forth the | 
_ reaſons why the cauſe ſhould be rect or 


ſuſpended. | 
I )heſe bills are lodged by the writer or agent, 
with the clerk to the bills or his aſſiſtant; by 
whom they muſt be preſented to the Lord Or- 
2 | 


5 al. as. Soo. . 8 < A 


tl 


fo 


8 


ee 865 
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Sink; add in time of ſoffion 1 to none other chan A: 8. 96 


the ordinary on the bills for the time. The 


clerk is directed to keep a roll of all ſuch bills, 
according to the order of time in which they 


are preſented, and a minute. bock both of paſ- — 9 


ſed and refuſed bills, in the alphabetic order of e 
the parties ſurnames, which he is to make pa- 
tent to every charger, gratis, when defired: . _ 
The Lords, by turns, attend the adviſitiy of 
bills for a week, viz. from Monday to Saturday, 
both days included ; and all bills are adviſed by 
the Lord Ordinary in the firſt inſtance, unlel 
his Lordſhip thinks there is difficulty ;, in which 
caſe, he reports the ſame to the Court, verbal- 


— th 
Aug. 1789. 


ly, at the foot of the table, and pronounces ſuch 


interlocutor thereon as is warranted by the opi - 
nions then delivered. 
The ufual time of attendance 18 Ln nine to 


ten in the morning, in time of ſeſſion, and from 


eleven to twelve, on Tueſdays and eee in 


time of vacation. 


Bills preſented in time of ſeſſion mult remain, — 1 
until adviſed, before the Lord Ordinary, to whom pe 8588 
they are at firſt preſented; but bills preſented 


in time of vacation, and not adviſed within the 


week, are adviſed by the Ordinary for the week 
tollowing. 
On the ſubject of ſuſpenſions andadvocatians, 
a variety of regulations have been made ; ſome 
of which are applicable to advocations only, 
| L] 
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ſome are * to ſuſpenſions; and others are 
common to both. In that order, therefore, they 
fall to be here treated of, as divided into three 
diſtinct ſeQions, 


SECT. I. 
O Bills of Advocation. 
— — 


SOME cauſes are ſo peculiarly appropriated to 
other courts, that they cannot be advocated 
Y to the Court of Seſſion. Theſe are, 
St. 681. 1. Proceedings before the judge- admiral i in 
c. 16. | 
maritime cauſes. In mercantile caſes, where the 
_ admiral's s juriſdiction i is not excluſive of other 
Erſkine's judges, it is generally underſtood that advoca- 
10 q 4 tions are competent: | 


aq Gow I, 2, Cauſes not exceeding 121. Sterling. Mem- 
c. 43. § 38. 


St. 1655. bers of the College of Juſtice, however, are in- 


< 39+ ._ titled to advocate them on the ground of privi- 
c. 76 5 10 lege alone: 

— 1696. 3. Proceſs for profanity and jumorality : 

— 1695. 4. Proceſs for payment of minilters' ſtipends: 


. 27. F:. Alſo cauſes properly conſiſtorial: For al- 


1609. though the act of parliament 1609 expreſsly al- 
* lows advocations from the Commiſſaries, yet the 
Seſſion never does advocate ſuch cauſes; but, 
on 1 bill being preferred to that effect, a remit 
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is made to the Commiſſaries, with nhructan- 
how they ſhall proceed. ; 
The reaſons of ad vocation uſually are, 

1. Incompetency of the court before which 


the action is brou ght: 


2. Contingency of the cauſe with another 
already depending before the Seſſion: 


3. Iniquity in the deciſion pronounced: 
4. Perſonal objections to the judge. 


Anciently no bill of advocation could be pre- 


ſented, without an authentic copy of the libel 


and minutes of proceſs, under the hand of the 
clerk of the inferior court, or an inftrument of 
proteſt taken againſt him on refuſal to give ſuch 
copy. But as the advocating of cauſes diſap- 
points theſe inferior clerks of the dues that 
waald otherwiſe accrue to them, they employ- 
ed means to prevent advocations; and particu- 
larly, when they ſuſpected any application of 
that kind was intended, they hurried on the 
cauſe to a concluſion, in order to ſecure to them- 
ſelves the dues of extract. Theſe abuſes indu- 
ced the Court for ſome time to receive bills of 
advocation, on the bare allegation of the com- 
plainer, without the neceſſity of any ſuch au- 


| thenticated copy or inſtrument of proteſt. Aſter- 


wards, however, it was found neceſſary to return 


to the former practice, which required copies. 


But this being attended with expence, and it 


being often found neceſſary alſo, that the prin- | 


111 


* 


n 2 


* 


cipal writings-produced in a ſhould be laid 


before the Lord Ordinary, the Court made 4 


ſpecial a&t of ſederunt for regulating this branch 


. of the buſineſs. 


| $ 2. 


By this act it is ordained. in the firſt place, 
that in all caſes where bills of ad vocation are 
preſented, and where either of the parties, or 


the Lord Ordiuary, at the time acting as Ordi- 


nary on the bills, ſhall think it neceflary or pro- 
per that his Lordſhip ſhould have before him 


the original proceedings and productions in the 


inferior court, it ſhall be incumbent upon the 


complainer in the bill of advocation to have that 


production made, by tranſmiſſion of the proceſs 
at his expence; and it ſhall be the duty -of the 


clerk of ſuch inferior court, at the requeſt of 


either of the parties, and their ſhowing evidence 
that ſuch a bill has been preſented, to tranſmit 
to the clerk to the bills, or his deputies, in a 
ſealed cover, the whole proceedings, minutes, 
and productions, with a full inventory thereof, 


ſigned by him; providing the tranſmiſfion of 


fuch proceſs ſhall not be entruſted to, the com- 
plainer, when the ſuppreſſion or alteration of 


any part of the e may be for his advan- 
wer. 


The clerk of the bills, or bis depute, who re- 
ceives the ſaid: proceſs, muſt give a receipt for 
the ſame to the.perſon who delivers it to him, 
to be tranſmitted to the clerk of the ſaid infe- 


. 
1 . 


rior court, and, at the om 8 ak avs 


a 


me poſtage or expence of the carriage of ſuch 


proceſs, Which expence mall be n bim wy 
the complainer. ' 


When the clerk of the inferior court ſerids $ * 


the proceſs to the clerk of the bills, he is intitled 
to receive from the complainer in the bill of 
advocation, as a fee for his trouble, a ſum equal 
to one-fourth of what a full extra of the pro- 
ceedings, ' excluſive of productions, would a- 
mount to, providing always that the ſaid fee 
ſhall not be under 5s. nor exceed 20s. whatever 
the length of the extract may be computed to 
be; and the ſaid clerk of the inferior court ſhall 
allow the ſaid fee in part of what he may after- 
wards be intitled to receive for an extract of. 
the decreet, when the cauſe Is finiſhed before 
the inferior court. 


In caſe the bill of advocation is Kani refuſ- 5. 


ed or remitted, the clerk of the bills ſhall re- 
turn the proceſs in a ſealed cover to the clerk 
of the inferior court, who, upon receiving the 
ſame, muſt return the receipt of the clerk of 
the bills to him, and advance the expence of 
the ne to be — him by the dere, e 
er. 
In ͤcaſe of a ſecond bil of adrecatice; the ad- 5 5. 
ditional proceedings only ſhall be reckoned in 
computing the length of the extract. 

All bills of advocation may be refuſad'by one 


$6. 


St. 1672, 
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Ordinary. They may lkewiſe be paſſed by one; 
and it is not requiſite that caution be found by 
the advocator, except in removings, which muſt 


As. roh be paſſed by two Ordinaries in time of vaca. 
Aug. 1776, 


tion, or the whole Lords in time of ſeſſion; and 


—— r4tk in theſe the adyocator muſt find caution in the 
Dec. 1756. 


ſame manner as in ſuſpenſions of decrees of re. 
moving, not only for what may be decerned on 
the merits, but for ſuch damage and eee 
alſo as may be n due. 


3 
Of Bills of Suſpenſon. 


, q 


LL cauſes may be ſubmitted to review by 
\ ſuſpenſion, under the following reſtrictions, 
1. By ſpecial ſtatute, decrees arbitral on ſub- 
ſcribed ſubmiſſions can be reduced, only on the 
head of corruption, bribery, or falſehood ; and 
the inductive reaſon of this enactment ſhown 
ſufficiently that it muſt alſo exclude  fuſpenſs on ol 
theſe decrees. 
2. Decrees of the hi in ths e n 


Frs. 8 19. cannot be ſuſpended upon reaſons competent 


but omitted to have been proponed, or which 
were proponed and repelled in the courſe of the 


diſcuſſion. But ſuſpenſion will be admitted, up- 


by 
ions, 
{ub- 
| the 
and 
hows 
jon ol 


Toris, 
etent 
vhich 
f the 
„ UP» 


ian, if he ſee cauſe. | 


Suentian. t. 
on diſcovery of any important matter of fact, 
not known to the party, when the decree was 
pronounced. And under this act, decrees are 
held to be in foro, when defences are once pro- 
poned, although the counſel for the defender 
ſhould afterwards withdraw his appearance; and 
ſecond and poſterior / proteſtations ſeem to be 
viewed in the ſame light. 
Bills of ſuſpenſion, in the general WY aſs 
upon caution, But payment or confignation is 
required, before ſuſpenſion can paſs of the fol- 
lowing charges : | 
1. For payment of miniſter's ſtipend : ap nt 
2, For the ſalaries of pariſh ſchoolmaſters, un- — 1696, 
leſs the ſuſpenders, in either of theſe caſes, can © © 
produce clear diſcharges, when, it ſhould ſeem, 
conſignation is not required by the ſtatutes : 
3. For univerſity and hoſpital rents: - — 2696. 
4. For the rates to the miniſters' widows fund: Ton G. Ill. 
5. For payment of bank notes: $446 0 IIS 
6. Where the ſuſpender alleges no other rea- © 49:55: 
ſon than multiplepoinding being raiſed :' Jan. 1650. 
7. Where arreſtment is alleged, but no mul- —- 
tiplepoinding raiſed : ee 
8. Decrees for profanity and immorality :  8t. 1696. 
9. Furſt proteſtation, in which caſe the Wart to 0 — 7672. 
be conſigned is 301. Scots. 4 165 5 . 
One Ordinary may refuſe any bill of ſuſpens 
But the rule that one Or- 
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dinary can p dune penn, daten the 
ae exception 50 
Des Of Suſpenſion and liberation: en et 
2. — on juratory caution: 
38. — Without caution or confignation: 
A. 8. 5 3. — of decrees of removing: 
1 ** All which, to the paſſing of them, require two 


eck Ordinaries i in time of vacation, and the n. 


Aug, 2776 Lords when the ſeſſion is ſitting. 3 

St. 1672. 5. Suſpenſions of decrees i in foro of the Cour 
1 15 4 of Seffion : __ 

+— 168. 6. of decrees of the judge adtniral, x 


17 maritime cauſe: 

A 8. 20m 7. of decrees of the Seſſion, iter diſcyl. 

iy fing a former ſuſpenſion, for liquid ſuins 
or deeds preſently preſtable : 8 


St. 1652. 1 of a ſecond proteſtation : 1 * | 
c. 16. 5 19. which require three Ordinaries in time of 
cation, and the whole Lords in time of ſeſ. 
fion. And, | 
LF . 9. Suſpenſions of FORE? for his + Majeſty's sex. 
eiſe; ; which can be e only by the _— 
preſence. | 
When decree for a FI * ad att 
has gone in abſence before an inferior judge, 
. the bill of ſuſpenſion muſt be remitted. to him, 
+477 unleſs he be incompetent; and the ſuſpender, 
before being heard, muft confign in the clerk's 
hands the whole expence incurred by the char- 
ger, in ſuing, extracting decree, and charging 


wo ctw MC. Loo Cod 


3 the 


SS . 


> two 
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thereon 3 as alſo the expence incurred in the bill- 
chamber, as 2 modified by. the inferior judge. 


And ſuch remit will import no fiſt of: diligence,” 


unleſs, intimated to the charger, and the- bill and 
remit lodged i in the inferior one. | 


* 


SECT. II. 


of Bill 4 $ 42226 on and Adyocation, 7 Pro. 
ff _ them i in 4565 Bil. Chanber. 5 


Vu EN the bill i is firſt preſented, the clerk, 


- the bills writes the date of preſenting 7 
on the back, and then carries it to the Lord 


Ordinary on the bills, by whom it is either re- 


fuſed or ordered to be anſwered; and a fiſt of 


execution, or of, further procedure, is at ſame 
time pronounced. 3 God. 
In ſuſpenſions offered upon caution in com- 


mon form, if the Lord Ordinary upon ee ig 8. 1 ty 
the bill, thinks proper to grant a fiſt, the com- June 279% 


plainer muſt lodge his bond of caution with the 
clerk, on or before the day when the fiſt ex- 


pires ; and the deliverance upon the bill is ſo ; 
expreſſed, as to leave the charger at liberty to 
delay giving in his anſwers till he has an oppor- 


tunity of ſeeing the bond of caution. In caſe 


the bond ſhall not be ſo lodged, or being lodg- 
NM m 
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ed, is not - conſented to by the charger, or re. 


ceived as ſufficient by the clerk, the bill is of 
courſe held as refuſed for want of caution; and 


diligence, or other proceedings, may, upon a 
certificate of the fact iſſued by the clerk, be 
carried on as if the bill had never been preſent. 
ed; unleſs the Lord Ordinary for the time, 
upon a written application from the complainer 
or his agent, and conſignation of a ſum to be 


fixed by his Lordſhip, (not exceeding 5l. Ster. 


ling) in the clerk's hands, to anſwer for ex. 
pences in the bill chamber, if awarded, ſhall 
ſee cauſe to prorogate the ſiſt for a further pe. 
riod, not exceeding ten days, in order that the 


complainer may either within that time procure 


ſufficient atteſtors, in terms of the act of ſede. 
runt, 25th December 1709, or amend. his bil, 


by praying that it ſhould be paſſed: on juratory 
caution, No more than one application, how- 


eyer, for ſuch prorogation of the yo is in 3 
caſe competent. 

The ſame rules take place as to bills of ab 
vocation in removings, Where caution 1s-'requi- 
ed. . 15 VVV 
By the act 1709, referred to, the cautioner, 
when received, is liable in payment of the debt, 


with full expences, if found due; and the at. 


teſtor is bound ſub/ediarie for him; which ſeve- 


ral obligations ſtand effectual, even although the 
decree be curned into a libel. And although it 


in Bill-Ohanber. „ 


re. might ſeem that cautioners in ſuſpenſions are 
of Ml intitled to the benefit of diſcuſſion, uniform 
and practice has eſtabliſhed; that decree being given 


main favour of the charger, the cautioner may be 
be charged ſummarily on his bond, e ee 
ent- fing the principal debtor. | 


The act of ſederunt 1686 declared the a A. 8. 13th 


me, 

iner of the bills liable in the party's damage, as well Feb. 1686. 
be when he refuſed a cautioner who was ſufficient, | 

ter. or was holden and repute ſufficient, as when 

ex. he received an inſufficient cautioner. But this 

ſhall being found liable to miſconſtrudtion, and to 


lay the clerks of the bills under difficulties in 

the execution of their duty, the Lords have 

lately repealed the ſaid act, and declared, that. rath 

in time coming, the clerks of the bills ſhall be; 2 8 

reſponſible for the due and faithful execution 

of their duty, whether in receiving or rejecting 

cautioners; according to the rules of common 

law and juſtice, applicable to the circumſt ances | 

of the caſes that may hereafter occur, | 
Where bills of ſuſpenſion are offered upon 52. 

Juratory caution, the complainer muſt produce _ 

in the clerk's hands, along with his bill, or at 

leaſt before the ſame is preſented to the Lord 

debt, Ordinary, for the, purpoſe of obtaining a fiſt, 

e . , the bond of caution ; 2dly, a full inventory 

ſeve- WM of his ſubjects and effects of every kind; 3dly, 

h the his oath or depoſition, emitted before any juſ- 

ich it Wi tice of peace, or other magiſtrate, 'in the uſual 
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form ; and alſo, an enactment ſub joified to the 


inventory, bearing, that he will not dilapidate 
or diſpoſe of any of his effects, or uplift any of 
the debts due to him, without conſent” of the 
charger or his agent (under paiti of impriſon. 
ment, or being otherwiſe puniſhed as guilty of 


a fraud) till the ſuſpenſion is diſcuſſed, and un. 


til there be an opportunity of doing diligence 
againſt him, in caſe the letters be found order. 
ly proceeded. And further, incaſe the Lord 
Ordinary thinks proper to grant a ſiſt upon any 


ſuch bill, the complainer muſt, on or before the 


day when the ſiſt expires, produce in the hand: 
of the clerk, the vouchers of any debts due to 
him, and the title deeds of any heritable ſub. 
ject belonging to him, ſo far as he or his agent 


are poſſeſſed of the ſame, or have acceſs to 


them ; and he muſt, if required by the char. 
ger, grant a ſpecial diſpoſition to him of any 
fuch heritable ſubject, in ſecurity of his de- 
mand; the ſaid diſpoſition to be made out at 
the expenct of the charger, and by his agent, 
and to remain with the title deeds; and 'vouch- 
ers aforeſaid, depoſited | in the hand of the 


 Elerk to the bills, ſubject to the direction of the 


Court, till the ſuſpenſion is diſcuſſed; the ge. 
neral diſpoſition oninium bonorum, formerly re- 
quired, being now diſpenſed Pick, as Having 
been found by experierice to be e and 


7 


is Bun Chamber. | 277 


only attended wink Rt eu erpence to the 
granter. I. 7 

Every bond of cation; whether in caſes of 1 
ratory' or of common cautioti'in the bill charfiber, 


muſt now be extended by tlie officiating or de- 


pute clerk to the bills; and in caſes of friratory 
caution, along with the bond; he gives out a 
form of the oath to be taken and ſubſcribed by 
the complainer, and a; form of the vente 
and enactment thereon. | 

If it is a bill of /apen/fon, alibi: of the 
ſiſt muſt be made to the charger perſonally, by 
reading over in his preſence the bill and the' fiſt, 
or interlocutor of the Lord Ordinary, before two 


witneſſes, or otherwiſe by leaving a copy there- 
of, before witneſſes, at his dwelling place; the 


perſon who intimates, and the witneſſes pre- 
ſent, returning a certificate of the intimation 
under their hands. 


When the charger's place of reſidence is at 


a diſtance, the ſuſpender's agent makes a noto- 


rial copy of the bill and the deliverance there- 
on, and tranſmits it to the country in order to 
intimation, ſo that the principal bill may be re- 
turned to the bill chamber in due time, and 
without running any hazard of lofing it in the 
conveyance. 


The intimation may be made by any perſon, 
whether ne or not. 


$3. 
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When a bill of advocation is ſiſted, no int. 
mation to the party need be made; but the ſiſt 
muſt be intimated in the inferior court where 
the cauſe depends; until which intimation the 
adverſe party may inſiſt in the cauſe, and the 
judge may proceed to determine finally therein. 


The ſubject of diſcuſſion in the bill· chamber, 


to wit, Whether the bill ſhall paſs or be refuſed, 
having frequently occaſioned very unneceſſary 
expence and delay to the parties, by the mode 
in which it was uſually conducted, a regulation 


A. 8. 1m was made, prohibiting any other papers to be 


* 787. Jaid before the Lord Ordinary, than bills, an- 


ſwers, and replies, unleſs by ſpecial interlocu- 

tor of the Lord Ordinary, a whom theſe 45 
pers are adyiſed, 

ibid. g 2, By the ſame act replies were oaks to the 

lodged within a week after the anſwers ; and 

duphes, when any, within the time limited by 

the Lord Ordinary's interiocutor, without any 

limitation, however, as to the time when the 

anſwers ſhould be put in. But by the laſt re- 

. gulation on this ſubject, when a bill of ſuſpen- 

94. {ion or ad vocation is appointed to be anſwered, 

the reſpondent is allowed only a week after ex- 

piry of the ſiſt; or, upon ſpecial cauſe ſhown, 

a week longer to put in his anſwers, in order 

that the litigation in the bill chamber may not 

be too long protracted ; and the time allowed 

for replies, which was formerly confined to a 
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week, may, upon cauſe ſhown, be extended to 
a fortnight, but no longer. And when either 
an anſwer or a reply, or any other paper is 
given in by a party in the bill chamber, his 
agent muſt give notice, in writing, on the ſame 
day, to the agent for the other party, that ſuch 
paper is in the clerk's hands; and a certificate 
of ſuch intimation is appointed to be lodged 
with the clerk ; otherwiſe, the ſaid paper ſhall 
not be laid before, n n nee, who is to 
adviſe the bill. | 

The bill, things wind other papers balls 
lodged, the Lord Ordinary adviſes the cauſe, or 
if he finds difficulty in it, or the caſe be ſuch 
as requires the conſent of the Lords, he goes to 
the foot of the clerk's table, in the inner-houſe, 
and ftates the nature and circumſtances of the 
caſe; on hearing which, the Lords give their 
opinions for paſſing or refuſing the bill; agree- 
ably to which the Lord Ordinary pronounces 
his interlocutor, and makes ſpecial mention 
therem of his having adviſed with the Lords. 

In caſes of nicety and importance, the Lord 
Ordinary ſometimes orders the papers in the 
bill chamber to be printed and boxed, or he or- 
dains informations or memorials on the queſtion, 
in order to report the cauſe and procure the judg- 
ment of the Court in a more ſolemn and deli- 
berate manner. The ſubſequent procedure in 

ſuch caſe will appear ſufficiently from what 
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has been n ſaid, with regard to ordinar 
cauſes taken to report. 

The caſe being adviſed, in one or. hes of 

344. theſe Ways, the bill is either refuſed or paſt. 1f 

3 . lun. paſſed, the complainer muſt expede the letter 

55 at the ſignet, within ten days thereafter, other. 

wiſe the ſame falls to the ground, and the re. 

ſpondent is at liberty, upon a certificate from 

the ſignet office, obtained at any time after the 

ſaid period is elapſed,, bearing that the letters 

are not expede, to go on with his diligence or 

other proceedings, as if the bill had been re. 

„ 4; 

$9 If a bill of ſulpenſian or mi adviſed 

Ay its merits, has been refuſed during the. four 

laſt ſederunt days of the winter on ſummer ſeſ. 

- ſions, or during the ſpring or the autumn vace- 

tions (excepting within the laſt three weeks of 

.each of thoſe vacations),, it is competent for 

the complainer to preſent one other bill, to the 

next ſucceeding Ordinary on the bills; but in 

caſe- the ſecond, bill alſo. be refuſed, it is not 

competent to make any other application of 

that kind, without ſome material alteration ha 

ing occurred in the circumſtances of the caſe, 

in conſequence of facts recently come to the 

- knowledge of the party, to which he or his 

agent muſt make oath; nor cn there be any 

prorogation of the ſiſt, unleſs the Lord Ordina- 

ry, by whom the bill is refuſed, ſhall think pro- 
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per, upon good cauſe ſhewn, to — much pro- 


rogation, at the time of refuſing the bill. 

If any bill of ſuſpenſion or eee as 
viſed upon its merits, has been refuſed, either 
in Seſſion time, (except as in the immediate 
preceding paragraph) or during the laſt three 
weeks of the ſpring or of the autumn vacation, 


or during the Chriſtmas receſs, it is not compe- 
tent to preſent any ſecond or other bill, to the 


ſame or any ſucceeding Ordinary on the bills; 
but the Lord Ordinary may, upon cauſe ſhown, 
prorogate the fiſt, fo as to give an opportunity 
of reclaiming to the whole Court, provided the 
reclaiming petition be given in to one of the 


* | 


principal clerks of ſeſſion, and moved in Court 


within the ſpace of eight ſederunt days after the 
date of the Lord Ordinary's deliverance refuſ- 
ing the bill, if pronounced in ſeſſion time, or 
within four ſederunt days after the Court's next 
ſitting, if the deliverance has been pronounced 


during the laſt three weeks of a ſpring or an 


autumn vacation, or during the Chriſtmas re- 
ceſs. And in caſe any ſuch bill of ſuſpenſion 
or ad vocation has been paſſed during the times 


before deſcribed, it is in like manner compe- 
tent for the party thereby aggrieved, to reclaim 


to the whole Court, provided the reclaiming 
petition be moved and boxed within the num- 
ber of days before mentioned, the Lord Ordi- 
nary on the bills being authoriſed to make an 

i. 
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1 [| order, at the inſtance. of the charger, againk 
4 | | expeding the letters in the mean tine. 
| | 57. In all caſes, however, where bills of ſuſpen. 
| | | | | | | ſion or advocation have either been refuſed or 
1 paſſed, during any time, either of the ſpring or 
| lb | : of the autumn vacation, and execution or other 
Þ | legal proceedings have not followed: upon the 
[ To refuſal of ſuch bills, or the letters of. ſuſpenfion 
1 | or advocation have not been expede, upon bills g 
1 that have been paſſed between the dates of the Wl + 
"Yi Lord Ordinary's deliverances, refuſing or pal. ip 
. | ling ſuch bills, and the commencement of the 
148 ſeſſion next enſuing, it is ſtill competent for the ll t. 
F | 6 parties concerned to reclaim by petition to the ſc 
| whole Court, againſt the ſaid deliverances, with- ri 
in the firſt four ſederunt days of the next ſeſſion, p 
in the ſame manner as if ſuch deliverances had | 
1 been pronounced within the laſt three weeks f 
In ſuch vacation. 8 8 r « 
4 6 
| We have thus given a connected view of the 
procedure in the bill-chamber, which takes iſt © 
place in ordinary caſes. Particular  circum- i * 
I ſtances, however, often occur to render the 6 
proceedings more circuitous and intricate. Thele Ml * 
4 we ſhall now endeavour to enumerate, without « 
4 '| _ adhering to any order, Which! is not here necel- i * 
8 ſary, the particulars we are to take notice of 
' 1 being all independent of one another. 1 


July 1075. . Bills of ſuſpenſion. containing charge to ſet at 


1 Sow ith _— F 1 IPL A" 
In Nor 162: liberty, and alſo thoſe on juratory caut on -ught. 
li 
| 
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to be intimated to the creditor, perſonally or at 
his dwelling- place, by a notary, and witneſſes, 
if within Scotland, before the bill be preſented; 
which intimation ſhould be inſtructed by an in- 
ſtrument under the notary's hand; and the bill 
preſented within a week after ſuch intimation. 
But theſe acts are not in general obſervance. 0 
It is not neceſſary that the Lord Ordinary A. 8. 2oth 


ſhould paſs or refuſe bills in toto. He may pals 5 5 


them in part, and refuſe them in part, as he 


| ſees meet 
When the reaſons 0K fafpetrſion are offered oe A 
to be proved by the charger's oath, if the rea- 55 
ſons are relevant, the Lord Ordinary is autho- 
riſed to take ſuch oath, when the charger is 
preſent. 
Buy a ſubſequent. act it was provided, « That = 1 


* where a reaſon of ſuſpenſion or ad vocation at ; 
« paſſing, is offered to be proven by the con- 
* trary party's oath, and the ſaid party is ab- 


* ſent, ſo that his oath cannot be got, the bill, 


in ſo far as concerns that reaſon, is to be re- 
* fuſed, unleſs the ſuſpender or raiſer of the ad- 
* vocation do give his oath of calumny there- 
* upon, in caſe he be preſent ; and if abſent, 
* that ſome document be produced under his 


hand for inſtructing, that the reaſon is not 


* inſert in the bill by the drawer without a war- 
* rant; which document and other vouchers 
9 vrelerited with the bill ſhall be kept 7 the 
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« clerk of the bills, unleſs delivered up by him 
« to the party upon inventar and receipt; and 
at or before diſc ufling, the ſame or the in. 
* ventar or receipt mentioning them, ſhall be 
« tranſmitted to the clerk of the proceſs, to the 
effect that if the reaſons prove calumnious, 
or the vouchers be diſproven, the ſuſpender, 
or raiſer of the advocation, may be decerned 
„ in expences. 

The powers of the a Ordinary on the bill; 
are extended by a ſubſequent act, which autho- 
riſes him, either in time of ſeſſion or vacance, 
to grant commiſſion to take the oath of an ab- 
ſent party, on any relevant point relating to the 
paſſing or refuſing of a bill of advocation or 
ſuſpenſion ; and to grant a fiſt in the mean time, 
not exceeding a month, when the commiſſion 


is granted by one Ordinary, and not exceeding 
two months, if granted or Prorogated by three 


Ordinaries. 


In ſuſpenſions of decrees of exhibition, the 
Ordinary, at paſling the bill, takes the oath of 
the ſuſpender, as to his having any of the writs 
called for; and ſuch as he acknowledges to have, 
are ordained to be lod ged: forthwith 1 in the hands 


| of the clerk to the bills. „ 


When bills are paſſed on conſignation, the 


| money is delivered to the clerk of the bills 


whoſe ordinary fee, as conſignatory, is 5 per cent. 
of the conſigned ſum, unleſs it be conſiderable; 
in which caſe, he compounds for leſs, Though 
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ihe ſums charged for be n it is uſual 
to take a bond of cautionry for payment of ſuch 
expences of plea as may be awarded, on diſcuſ- 
fing the reaſons of ſuſpenſion. 

When a bill is either paſſed or refuſed, it 4-5. 1h 
muſt be entered in the minute-book of the bill- 5 * N 


chamber by the clerk, as ſoon as the bill, with 


the deliverance thereon, is returned into his 
hands, or at leaſt in the courſe of that day ; and 
the certificate of refuſal cannot. be delivered out 
till 24 hours after the ſame has appeared in the 
minute-book, the date and hour of its being fo 
entered being marked in the book. | 

Bonds of caution in ſuſpenſions muſt contain 
a clauſe, obliging the cautioner, his heirs and — 20th 
executors, for payment of the ſums, or per- N 
formance of the deeds, for which he becomes 
cautioner in the ſuſpenſion, in the ſame man- 
ner as the ſuſpender is bound. Such bonds 
muſt alſo be conceived with an alternative to 
pay or perform to the charger, or“ to ſuch 15. _ 
* unto whom payment or performance ſhall be ; 
* decerned to be made, by the decree to follow 
« on the ſaid ſuſpenſion.” 

And by the laſt act of ae if the 6 r4th 
are not expede at the ſignet within 10 days af. 2 gh 
ter the bill is paſſed, the reſpondent, on a 
ing a certificate to that effect from the ſignet- 


office, may not only go on with his diligence, or 


ether n as already obſerved, but may 
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able, as well as the principal, for the expence 


A. S. 29th 
Jan. 1650. 


11th 


Nov. 1691. 


to the bills is appointed to deliver up to the re. 


* 
z 
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alſo apply to the Lord Ordinary on the bills for hi 
expences, both againſt the principal and the cay. 
tioner ; the cautioner being by this act made l. 


both in the caſe now mentioned and in the caſe 


of the reſpondents obtaining proteſtation in the 
outer-houſe for not inſiſting ; and the expence 


being ſo awarded by the Lord Ordinary, the clerk 


ſpondent an extract of the bond of caution, in the 
order that the ſame may be put in execution. ¶ com 

To prevent impoſition by production of forg. ſent 
ed diſcharges, or other writings, for verifying will 
reaſons of ſuſpenſion, ſuch writings are ordered furt 
to be kept by the clerk, or marked by him, and ¶iſſu 
given up only upon receipt when required; and N pal 
by another act, the Lord Ordinary is ordered to Hoa 


mark ſuch writings. of 1 
Both theſe acts, however, have gone into di- Hinti 
uſe, ſo far as concerns marking the writings. J 


It frequently happens, that after a bill has been Lor 
offered on caution, the ſuſpender is unable to Nh. 
find ſuch as will ſatisfy the clerk. This lays him eit 
under the neceſſity of offering juratory caution; Mint 
in order to which, a new bill becomes neceſſary, not 
narrating the procedure on the former one, and ſſ:5 
ſetting forth the neceſlity he is under of craving Nu 
ſuſpenſion on juratory caution. | Or 

Both in advocations and ſuſpenſions, in n order | 
to avoid the delays occaſioned by the ſuble- Wpa 
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quent forms of court immediately to be men- 
tioned, the party oppoſing the bill may, in time 
of ſeſſion, apply to the Court by petition, pray- 
ing a remit to an Ordinary to diſcuſs the reaſons 
of advocation or ſuſpenſion on the bill, and to 
diſcharge the writers to and keepers of the ſig- 
net, from expeding or ſigneting the letters. Such 
application uſually 1s not made till every oppo- 
ſition has been given in the bill-chamber, and 


the bill has accordingly been paſſed ; but it is 
competent, immediately on the bill being pre- 
ſented, for the party, if he apprehends the bill 
will paſs, to petition forthwith, which ſtops 
further procedure or diligence in the matter at 
flue, in the ſame manner as if the bill were 
paſſed and the letters expede. In either caſe, 


however, the party petitioning loſes the benefit 


of the caution which he would otherways be 
titled to demand. | 
The remit is granted of courſe, uſually to the 
Lord Ordinary who paſſed the bill, or him to 
whom it was preſented. The petition ſhould 
either be preferred in the name of both parties, or 
intimated to the party not petitioning. It need 
not be printed, unleſs it prays to remit the bill 
to ſome other proceſs, ob contingentium. The 
cauſe, when remitted, goes directly to the Lord 
Ordinary's hand-roll. | 
When the ſuſpenſion is directed againſt Kandy 
parties, a warrant to diſcuſs, obtained by one of 
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them, would not, it is thou ght, operate again 
thoſe not conc urring in the application, it no 
being in the power of any one to oblige the othen 
to paſs from the benefit of caution; neither wouli 
the ſuſpender be ſecure from diligence unti 
expeding the letters. And the diſcuſſing ſum. 
marily as to one, would lay the ſuſpender unde 
great diſadvantage, being obliged to renew the 
diſcuſſion as to the other, after caution bein 
found and the letters expede. For which res 
2 ſons it ſhould rather ſeem, that a warrant to dil 
cuſs will not be obtained, unleſs all concern 

join in the application. 
With a view to diſcourage, as far as poſlibl 
all unneceflary and improper litigation in tht 
ee bill- chamber, it is declared, That, ifi ever 
+ . « caſe where a bill of ſuſpenſion or advocatin 
“% has been appointed to be anſwered, and at: 
« ſwers accordingly made thereto, and the bil 


— —̃ — ers 


ͤ——ñ—) OS 


— — 


x T_T T TDN. ITSERLZEST 
— — 


1 
; 
: 
:, 
; 


 . ee ee ee. en. ee 


— — SL —— — — — — — 
— e > = TJ — 5 Bn 


— 


n 


— — — — 


3 — 


— — — —— ——— TTT „77777 


% 
CEE Roa — — 2 — —————ů—ů— K——— — —— 


| finally refuſed, the Lord Ordinary or OrdinWil l 
* ries, where two or more are neceſſary, if u u 
| or they ſhall ſee cauſe, are hereby authoriſa , 
' & by a ſignature upon the bill, to find the {il 4 
« pender or ad vocator liable in the expences «i 4 
l the litigation i in the bill chamber, and to a | G 
certain the quantum, and to decern in pay « 

© ment thereof; againſt which decerniture n 1 

{© repreſentation to the Ordinary ſhall be com 5 

« petent ; and the clerk to the bills is here 0 


authoriſed and required to enter the ſame i 


ml 
— 
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a minute- book, to be kept by him for that 
+ purpoſe, open to all the lieges, without any 
fee, and to give forth an extract thereof, for 
« which extract he ſhall be intitled to receive a 
fee of two ſhillings ſterling ; and upon pro- 
« duction of ſaid extract to the Lord Ordinary 
* on the bills, officiating for the time, he ſhall, 
* as in the caſe of other common bills, grant 
* warrant for letters of horning to be thereupon 
© raiſed.” 

But, in order to give the party opportunity 
o apply for redreſs, by petition to the Lords, 
tis declared,“ That, where expences are a- 
warded, as aforeſaid, at any time during the 
ſeſſion, it ſhall not be allowable to extract the 
ſaid decree, till after the lapſe of five /ederunt 
days, as the ſame are reckoned in the inner- 
houſe, from and after the fame being entered 
in the minute-book aforeſaid ; and if awarded 
during the vacation, or during the laſt five 
* [ederunt days of either ſemon, not till after 


v the 


if It 


oriſed, the lapſe of five ſederunt days from and atter 
e fi the meeting of the enfuing ſeflion; without 


prejudice to the parties proceeding in the 


ces d LH 2 re 5 
lubject matter of advocation or ſuſpenſion, 


to ab 
WT immediately after the bill is refuſed, as for- 
119 merly.“ 
no 
0 * The act further declares, « That when a pe- 


tition reclaiming againſt the interlocutor of an 
Ordinary, refuſing a bill of ſuſpenſion or ad 
Oo 
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“ vocation, is preſented to the Court, and final. 
t ly refuſed, the Lords, if they ſee juſt, may 
“ decern for the expence of the anſwers, o 
other proceedings on the petition, and may 


* alfo give expences, though refuſed or omitted 


S. x<th 
gv. 1796. 


% to be given by the Ordinary, if application 
e ſhall be made to them to that effect; and the 
decreet pronounced in any of theſe caſes be. 
ing extracted, diligence ſhall paſs thereon in 
common form ; declaring, that where ex. 
pences are refuſed by an Ordinary, no repre, 
« ſentation to the Ordinary ſhall be competent; 
the interlocutor ſkall, by the clerk of the bil 
« be inſert in the minute- book, but it- ſhall nc 
be allowable to extract the ſame, ſooner than 
as in a decerniture for expences, to the end 
that in both caſes parties may have the ſame 
time and opportunity to apply for redreſs u 
& the Lords in the inner-houſe.“ 

All petitions againſt interlocutors in the bil. 
chamber, muſt now be intimated to the othe 
party in the ſame manner as incidental petitions 
in order that counſel may appear at the bar, and 
oppoſe the ſame ; the expence of which appear: 
ance, if ſurcelafal, is uſually awarded when tx 
petition is refuſed. A copy of the petition muk 


likewiſe be lodged with the clerk to the bills, i 
the time the intimation is made, 


25 in Outer. bcure: 201 
nal. | 
3, Of C HAP. H. 
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tte Proceedings in the Outer-houſe: 
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 DVOCATIONS are ſometimes Executed 
by a meſſenger in the way of a ſum- 
mons, citing © the party to appear in Court 
at the day appointed; in which caſe, the 
advocation may be called as a ſummons in 


biz me outer-houſe. The ſame form is compe- 
Il no Went in ſuſpenſions ; but as the ſuſpender is 
than generally deſirous that the matter ſhould he 
e enl Mover, the execution and calling of ſuſpenſions 
ſame in the way of ſummons is not very common. 
els u After the firſt day aſſigned in the ad vocation 
or ſuſpenſion is elapſed, the oppoſing party may 
bil can for production of the letters, by putting up 
othet + proteſtation in the minute- book; and if the 
ition Wi letters are not produced by the time the proteſ- 
r, and tation is read in the minute- book, and the ſe- 
peda: cond diet of compearance is elapfed, the pro- 
en te reſtation may be extracted; the effe&t of which 
1 mul is, that no regard can be had to the advo- 
11s, M cation or ſuſpenſion. In the latter caſe, the 


diligence may proceed; in the former, the cauſe 
8 remitted to the court where it formerly 
Oo2 
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A. S. Ath 


July 1661. 


ger againſt B. ſuſpender. The ſuſpenſion datei 


depended. The party who obtains the pro 
teſtation is intitled to a warrant for payment 


and 107. Scots when it exceeds that ſum, o. 
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from the ſuſpender of 81. Scots of expences, in 
caſe the ſum charged for is 100 merks, or under: 


is not liquid. In an advocation, the pa.iy pro- 
teſting is intitled to payment of 1 5]. Scots. 

The manner of putting up proteſtation in ſuf. 
penſions and adyocations, differs little fron 
what is obſerved in ordinary actions, befor 
treated of. The note given in to the clerk n 
a ſuſpenſion, is to this purpoſe : © Prot. A. char. 


and ſigneted in June or July laſt ; per C.——T, 
agent.” In an advocation, it runs thus: Prot, 


A. purſuer againſt B. advocator. The advoc»{Wh* t 
tion dated and ſigneted in June ar July laſt ; WM* ] 
. D. agent.” The note is then marked bjM* ! 
the depute-clerk, or his aſſiſtant, and goes iſ * | 
the minute-book, in the ſame manner as pro : 
teſtations in ordinary actions. an, 
When the letters are produced at the minute Mero 
book, the keeper marks upon the back the vr 
names of the advocates for the parties thus W's 
* Produced per E. to C.;“ and deletes the pro vr 
teſtation in the e minute- book. A fte io 
which he gives in the ſuſpenſion or advocatiol 
ſo marked, to the clerk of proceſs, who puts hi mi 
mark on the back of the letters, and, on the ma-. 


le] 
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zin within, a calling thus: © 20th Nov. 1790, 
« actor C. alter E. To ſee.” | 
If the principal letters ſhould happen to be 


8, I | 
der {olt, an extract from the Ggnet will be held ſuf- 
of o ccient. | 

pro. The letters, thus marked, ire ars to the 


agent for the party who oppoſes the advocation 
or ſuſpenſidn. After conſidering or taking a copy 
of the reaſons therein urged, he writes upon the 
decree or charge, if it is a proceſs of ſuſpenſion, or 
on the libel or other part of the principal proceſs, 
bf parties be in an advocation, an out-giving thus: 
« 22d Nov. 1790, Given out this decree and 
execution of charge indorſed thereon, to E. 
to ſee; and returned the letters of ſiſbenſion 
voce thereof, C.“ Or, © Given out this principal 
* libel, execution thereof, minute in proceſs, and 
* interlocutor of the ſheriff thereon, to E. to 
« ſee; and returned the advocation thereof, C. 
If it is a ſuſpenſion, not of a decree, but of 
any act or proceeding, ſuch as an alleged en- 
croachment upon the ſuſpender's property, the 
writings given out to the ſuſpender to ſee, will 
tall to be the - diſpoſition and ſaſine, or other 
writs, on which the party complained upon is 
to maintain his right. * 
Theſe returns, it is almoſt needleſs to obſerve, 

muſt always be made applicable to the writs 


given out, and muſt be ſubſcribed by the ooun- 
ſel for the party. 


A. S. 11th 


Aug. 1787 


5 5. 


— Iſt 
Jan. 1709. 
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The other party is intitled to have peruſal os p 
the writs ſo given out, for ſix days, as in ord. . c 
nary actions; after which he returns them with g 
the uſual marking, ſubſcribed by his counſel: . a 
„ 29th Nov. 1790, ſeen and returned, E;“ re 
taining his own ad yocation or ſuſpenſion. And 
upon this return, the cauſe may be inrolled in 
the ſuſpenſion- roll, for the week nne 0! 
any ſubſequent week. 

The ſame rules are applicable, in theſe out. 
givings and returns, with regard to the partic 
ſtating fully their pleas, and producing the writ 
they are to found on, which take place in th: 
out-givings and returns in ordinary actions, at 
ready fully treated of. 

In the ſpecial caſe, where the Rü advo. 


cates his own cauſe, the ſleps competent to t. 


defender are marked out by a „ act agg 


ſederuni. 3 
By this act it is ee That where :. 
purſuer before any inferior court advocate! 


„his cauſe, and does not infiit within fg“ 
* days after admitting Pt the advocation (no WF t 
« reckoning the vacancy), and cauſes call the | 
fame, and give it out with the proceſs to the pe: 
« detender's procurators to fee, that then andre: 
« immediately thereafter, the defender ma bor 


Call for the advocation, and put up a prote- Hun. 


tation at the minute book; whereupon th!" 
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0 — ſhall be obliged to produce his advo- 
cation, with the principal proceſs, and an out- 
giving thereon; otherwiſe the proteſtation 
and remit ſhall not be ſcored, but given out 
to be extracted; and the defender, when the 
advocation is fo produced, with the proceſs 
and outgiving, ſhall be allowed, before he re- 
g, oF turn the proceſs, to inrol the ſame in the roll 
of ſuſpenſions and advocations, upon his own 
ad vocate's return; and for that effect, allows 
„the defender's procurators to keep up the 
« proceſs fix days allowed for ſeeing, and until 
the firſt Saturday in ſeſlion-time thereafter, ſo 
as he may get the proceſs inrolled.“ 

By the ſame act, the clerks of the bills, and 
their deputies, are ordained, © under the pe- 
* nalty of 5l. Sterling, to give up all proteſta- 
tion money conſigned in their hands, with- 
* out any fees, to the party concerned, upon 
* fight of the extracted proteſiation, or decree 


( 


writs 
1 the 
8, al: 


1dv0: 
0 th? 
AQ > 


exe 2 


cates” finding the letters orderly proceeded, and re- 
fie ceipt of the party in a diſcharge, expreſſing 
(not MW the ſubſtance and date of the warrant.” 

the But as theſe proteſtations may again be ſuſ- 


o the 
1 and 
may 
rotes 
n the 


pended, the proteſtation money which the char- 
ger thus recovers, is no ſufficient recompence 
tor the trouble and delay he may be put to; 
and beſides, he is thus prevented from try- 
ing the merits of the cauſe. In order to ob- 
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viate any delays of this nature, the charger, in 


caſe the ſuſpenſion be not produced when 


called for at the minute- book, may take an ex. 


tract thereof from the ſignet office, call it as a 
ſummons, and give it out with the charge to 
the ſuſpender to ſee. If no counſel be marked 
for the ſuſpender, or if the ſuſpenſion and charge 


be taken out and returned, the charger may 


immediately inrol it in the ſuſpenſion-xoll, when 
the ſuſpender may appear and debate his rea. 
ſons of ſuſpenſion. But in caſe of his abſence, 
the Ordinary will find the letters. ny At 
ceeded, and expences due. : 

It has been ſhown, in the preceding ſein 
that an advocation or ſuſpenſion may be dil 
cuſſed, either in a ſummary manner upon the 


bill, or in the more ordinary way, after exped- 


ing the letters, by calling for the fame at the 
minute-book, giving out, returning, and inzol- 
ling, The procedure before the Lord Ordipa- 


ry, at leaſt in the firſt ſtage of the buſineſs, i 


ſomewhat different, according as one or other 
of theſe modes ſhall he adopte. 

In the former caſe, at the firſt calling 
the Lord Ordinary, his Lordſhip makes an order 
on the parties, in caſe they are not already pre: 


pared, to produce, in the clerk's hands, the 


one, the bill of advocation or ſuſpenſion, and 
the other the original proceſs, or the diligence 


2 
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charged on, to be ſeen and 3 be- 


wixt and a certain day; which production and 
interchange are equivalent, in this cafe, to the 
out givings and returns, in wn a be- 
fore taken notice of. 

If upon the day afligned, the bill be not pro- 


duced, the Lord Ordinary will admit proteſta- 


tion, or proteftation and remit, as the caſe may 
happen to be a ſuſpenſion or an advocation. 
This is called judicial proteſtation. It muſt be 
put up in the minute-book, and extracted in 
common form; and the effect of it is, in the 
caſe of ſuſpenſion, to intitle the charger to go 
on with his diligence, and to obtain payment 


when the ſum charged for does not exceed 100 
merks; or 10l. Scots, when it exceeds that ſum, 
or is not liquid, as before obſerved; In the caſe 
of an advocation, the effect of it is to remit 
the cauſe fimpliciter to the inferior judge before 
whom it before depended, and to entitle the 
party to recover from the advocator 1 5l. Scots 
ot proteſtation money. Henee it appears that 
a judicial proteſtation differs from an ordinary 
one obtained at the minute- book, in this only, 
that the warrant of the former is granted by 
the Lord Ordinary, and that of the latter under 
the hand of the keeper of the minute book. 

If, on the other hand, the bill and other 
writings be produced,” and the Ne prepared, 

Pp 


from the ſuſpender of 81. Scots, of expences, A s: al 
uly 


n 


— 
——— — 
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next calling: After which the cauſe proceed 
as in ordinary caſes. 


ſuch ſummary mode is adopted. 
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they proceed to debate the cauſe, or the Lon 
Ordinary appoints them to be ready to debate 


We now conſider the proceedings when 10 


In ſuch caſe, the cauſe being called in th 
ſuſpenſion roll, if the ſuſpender or ad vos 
tor neglect to produce the ſuſpenſion or al. 
vocation, the Lord Ordinary will grant proteſ 
tation in the caſe of ſuſpenſion; and proteſts 
tion and remit in the caſe of an advocation; 
which has the ſame effect with a proteſtatia 
obtained as above mentioned. It has bee 
already obſerved, that if a ſuſpenſion be nd 
produced, when called for at the minute. 
book, the charger, in place of taking a pro 


teſtation, may extract the ſuſpenſion from the i 
ſignet ; upon which the letters will be founi ho 
orderly proceeded, and expences due. If the 5 
ſuſpenſion has been produced at the minute W 
book, but kept up when called for in the cou ki 
of the roll, an extract from the fignet may i he 
like manner be obtained, which, when pn Þi 
duced, will found a decree finding the letten 15 
orderly proceeded, with expences. h 
i e 
Where a judicial proteſtation, or proteſt * 
tion and remit, is thus admitted by the Lol ar. 
Ordinary, through the keeping up of ſuſpe 1 


fions or advocations, the tuſpender or adyc 
cator, unleſs the cauſe be n called b 
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the Ordinary, and the {| uſpenſion or advocation 
alſo produced the ſame week, muſt, before the 
uſpenſion or advocation be taken in by the 
lerk, or the party reponed againſt the proteſta- 
tion, pay to the other party, or to the clerk 
for his behoof, the ſum of zen ſhillings ſterling. 
And the like fam is ordered to be paid, when 
the ſuſpender or advocator allows a decree find- 
g the letters orderly proceeded, or an act and 
emit, to be pronounced, for not debating the 
eaſons of ſuſpenſion or advocation, before the 
arty is allowed to be heard againſt the ſaid de- 
ree or act, unleſs application be made to the 
ord Ordinary, and a ſtop obtained in writing, 
vithin fix free days after the date of the decree 
or remit. 

On the other hand, when the f uſpender 
omes forward, and the charger abſents himſelf, 
he Lord Ordinary will ſuſpend the letters, ay 
ind while the charge be produced; or the ſuſ- 
ler may obtain a diligence for recovering the 
harge. In like manner, an advocator, when 
he oppoſite party abſents himſelf, may obtain 
| warrant for tranſmitting the original proceſs 
rom the inferior Court; after recovering which, 
he Lord Ordinary will, in the firſt caſe, ſuſpend 
he letters /empliciter ; and, in the latter caſe, 
advocate the cauſe. 

This method 1s followed, when the ſuſpender 
or adyocator withes to fix the cauſe before that 


Ppa 


n pre 
letten 


oteſts 
> Lond 
uſpe 

advc 
ed by 


new, before he can infiſt. 
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Ordinary. But it is optional to him to craye 
that it may be deleted out of the roll; which 
obliges the adverſe party to inroll the wu of 


If both parties compear, the debate proceed 
in the following order. In a ſuſpenſion, the 
charger ſets forth the nature of the ground d 
debt and charge, and craves the Lord Ordmz. 
ry to find the letters orderly proceeded. [| 
an advocation, the adverſe party ſets forth the 
proceedings in the inferior court, before ad 
cation was applied for, and craves the Ordmar 
to remit the cauſe to the judge before whom i 
formerly depended. The counſel for the othet 
party then repeats and inſiſts on his reaſons « 
advocation, or of ſuſpenſion ; to which his op: 
ponent replies; and the Lord Ordinary pn 
nounces judgment, according to the merits d 
the caſe. 

It ſeems to have been a device early fallen 
upon by ſuſpenders, to keep up the writing 
founded on; and even part of the reaſons d 
ſuſpenſion, till the cauſe came to be heard be. 
fore the Lord Ordinary; whereby much troubl 
and expence were occaſioned, while all the be. 


neſit they could reap from ſuch procedure, wi 
a little delay. In order to prevent ſuch prac 


I. 1672. 
C. 16. § 23. 
24. 


tices, it was ordained by the act of regulation 
1672, that the ſuſpender ſhould not be heart 
upon any ſuch production, or reaſons of ſuſpen. 


the cauſe may be advocated of conſent of par. 


12th June 


179 3. 
Her bert- 


ion. 


Uculſed, as in an ordinary action. 


the decree before the inferior court. 
A. 5. 16th 


Jan. 1650. 


ing ſuch as ſhall be inſtantly proved by writing, 


Zo2 8 uepengion and Advocation, 


. ſons of advocation are in themſelves doubtful 
ties, and the merits 'of the principal queſtion 


If the decree ſuſpended has proceeded up 
the defender's being held as confeſſed, on a re. 
ference to oath, he cannot be reponed until ht 
pay the expence of obtaining and extraQting 


Such reaſons in the ſuſpenſion, as are referre 
to the charger's oath at the time of paſſing tht 
bill, muſt be inſiſted on, in the firſt place, and 
the party's oath taken, or paſſed from. Tf they 
be repelled, either as irrelevant, or as not pro. 
ed, expences will be given; which the ſuſpei. 
der muſt pay, or conſign, before he be hear 
upon any other reaſons of ſuſpenſion, except 


If it ſhall appear that the decree ſuſpended 
is only defective or irregular as to form; nay, 


though fundamentally null, yet if the debt dei 


cerned for be juſtly due, the Lord Ordinay 
will turn the decree into a libel. This obligs 
the defender to propone his defences as in at 
original action; but if the reaſons of ſuſpenſio 
are inſtantly 3 the Lord Ordinary wil 
ſuſpend the letters. 

Whenever a decree is turned into a libel 
the original libel, as well as the decree, is ws 
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nally concluded for, though they may not be 
found due by the inferior judge. But no 


decree which is turned into a libel, being the 
record of the inferior court, cannot be altered. 
If the reaſons of ſuſpenſion are either irrele- 
rant, or not ſufficiently verified, the letters are 
found orderly proceeded. 

After the firſt hearing 1 in the outer-houls, the 
form of proceeding, in advocations and ſuſpen- 
ſions, When unconnected with other proceſſes, 
is the ſame as in ordinary actions. 

If, however, either party have grounds of 
hallenge againſt any writing produced, ſuch 
as to found him in an action of reduction, he 
vill be allowed to propone it in due time per 
modum exceptionis 3 in which caſe the. judge 
its procedure in the principal cauſe, till the 
Kucſtion of reduction be diſcuſſed, in the man- 


ſuch reduction is not proponed in an early ſtage _ 
pt the cauſe, it will be repelled as incompetent 
hoc loco, and muſt be puren by way of ordi- 
ary action. | 
Suſpenſion ſometimes muſt neceſſarily be ; ac- 

ba mpanied by a proceſs of reduction, as when 
decree arbitral is to be ſet aſide. In ſuch 
aſe, if the reduction is brought forward, when 


derſtood to be before the Court, 10 that the 105 July 


Lords can decern for whatever ſums were. origi- 3 


amendment of the libel is competent; for the WG 


er and to the effect before mentioned. If p. 83—159: 
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the ſuſpenſion comes to be debated, the rea - 
cl reduction may be repeated in the ſuſpenſiu 
as coincident therewith; and a term will be 
granted for fatisfying the production, if that 
not already done. But, whether the produc. 
tion be made or not, if the charger can ſat 
fy the Lord Ordinary, that the reaſons of {ul 
penſion are groundleſs, his Lordſhip will find 
the letters orderly proceeded, reſerving to th 
ſuſpender to infiſt in the reduction as accork 
On the other hand, if there ſhall appear to k 
much weight in the reaſons urged for the {il 
pender, the Lord Ordinary will not find th 
letters orderly proceeded, even though the 2 
tion of reduction be not brought into Cour, 
providing there has been no undue delay; bu 
he will fiſt proceſs in the ſuſpenſion for a ce 
tain time, that the reduction map be ul 
forward. 
When, in a proceſs of ſuſpenſion, the letten 
are found orderly proceeded ſimpliciter, tit 
charger may proceed with his diligence in th 
ſame manner as if no ſuſpenſion had occunei 
If the letters are found orderly proceeded 1 
part only, the diligence may be inſiſted in, 
the extent warranted by the decree; but it 
perhaps better, the decree being extracted, 
raiſe new diligence thereupon. New diligen 
muſt, in every caſe, be raiſed, in order to Mi 
cover the expences awarded in the ſuſpenſion 
2 


. 
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The charger, if he wiſhes to inſiſt againſt the 
autioner, may get an extract of the bond of 
aution from the bill. chamber; which, together 
rith the decree finding the letters orderly pro- 
ceded, warrants letters of horning for pay- 
ent of the debt and expences; and that with- - 
ut the neceſſity of diſcuſſing the ſuſpender. 
The cautioner being diſcuſſed, the charger 
nay proceed in diligence againſt the atteſtor, 
ho is liable in his order, to the ſame extent as 
he cautioner; and his atteſtation always bears 
clauſe of regiſtration, in order to diligence, 
d un which letters of horning may be raiſed. 
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8 Fes, 
rag 


Cas 


Proceſs of Prevento termino. 


— — 


— — 


8 the charger cannot inſiſt to get the re. 
ſons of ſuſpenſion diſcuſſed till the exp. 
fation of the diets mentioned in the letters, f 
was anciently a common practice to apply fi 
as diſtant days as poſſible, on purpoſe to pot 
pone payment. To remove this hardſhip u 
the creditor, he was allowed to bring an ado 
for ſhortening the period of compearance, ſtylet 
therefore a proceſs prevento termino ; and t 
ſame expedient was practiſed in advocations 
when a long term was aſſigned. But as a fixe 
rule is now univerſally obſerved with regard 
the days of compearance, both in ſuſpention 
and ad vocations, this action has long been 0! 
ſolete. | Ta ra, 


Wakening 30 


CHAP. Il. 


Of Wakening and 7. ransference. 


FTER a proceſs is once heard in Court, or 
even called by the clerk, if it be allow- 
d to lie over, without any judicial proceeding 
or a year and a day, it is ſaid to have fallen 
leep; and parties are not obliged to anſwer 
vithout a new citation; for which purpoſe Aa 
ummons of wakening may be raiſed at the in- 
tance of either party. 
From this rule, however, coneluded cauſes 


re excepted ; becauſe the purſuer, by bring- 4 Las 
ov. 1689, 


ng the cauſe that length, has done every thing 
ly his power to obtain a diſcuſſion ; as are alſo 
pol hoſe actions, wherein a final decree has been 
ip uf rondunced; which decree may therefore be 
acta rtracted at any time after the year, without 
ſtylahe neceſſity of a wakening. 

id t On the other hand, when there are ſeveral 


lefenders, with different concluſions againſt 


| fixe hach, it has been found, that inſiſting againſt pia. vol 
ard ne will not keep the proceſs awake as to the P. . 
enſionthers. Indeed, in every ſuch caſe, there may 
en oe truly ſaid to be as many actions depending 


s there are defenders. 


Qqz 


| St. 1693. 
C. I5. 
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| repreſentative do not chooſe to fiſt himſelf as1 


active title, and the paſſive title againſt the de- 


n. n 


asm and returned, as ordinary actions; but the 1 


When parkje agree that aha cauſe ſhall gol 


on, it may be wakened of conſent, without J ho 


neceſſity. of any ſummons ; in which caſe it ii 
inrolled before the Lord Ordinary, who, upon: en. 
motion of the counſel on both fides, wakens the Wits 
proceſs and makes ſuch other order as eircun Or 
Rances may require, 

If either defender or wt ner die das ther 01] 
dependence, the proceſs muſt be ſiſted uni er 


proper parties appear. ' Anciently, the proceh pro 


behoved to be transferred actively as well er 
paſſively. Now, however, it is not neceſſan hn 


upon the death of a purſuer, to transfer t 
proceſs actively by raiſing a ſummons, but on he 
to produce the perſon's title who claims unde the 


the right of the original party. 
Where the defender dies, if his heir or othi 


party, a ſummons of transference ne ne. 
eeſſary againlt hm. 

In this ſummons, it is not neceſſary to | Libs 
the whole proceedings in the original proceiz 
as formerly; but only to recite the purſuer' 


tender, with mn conchulions 18 the 3 ſum: 


' Theſe two 8 of wakening and d 
transference muſt be called, given out, ſeen. 


gulations do not require that they ſhould be in. 
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rolled in the ordinary action. roll for the outer- 
houſe. WRIT: 

The practice i is, in the caſe of a iy es wak- 
ening, to inroll the proceſs, immediately after 
its being returned, in the hand- roll of the Lord 
ordinary before whom it originally depended. 
But ſummonſes of transference are put into the 
roll for the outer-houſe ; and a decree of trans- 
ference muſt be Sh before any farther 
| roceeding can be had ; after which the proceſs 
3; proceeded in, before the former Ordinary, as 
in a wakening. _ 

The proceſs being wakened and transferred, 
he proceedings 1 in the original cauſe go on, in 
the ame manner as if the former parties were 
all alive, and the proceſs had not ſlept. _ 

When a defender dies during the dependence 
f a proceſs before an inferior Court, and his 
repreſentatives are furth of the kingdom, the 
form is, to call them by a transference before 
he Court of Seffion, and then to advocate the _ Deg. 
-aule from the 1 for want of juriſdiction. Roſs, 
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FORM OF PROCESS. 


PART IV. 


- 


Of the Minute-Book, Fxtradts and the 
| Poor” Roll. 


HAP. I. 
Of the Minute-Book, 


A.S.8&h JN order to give parties due notice of the pro- 

en. ceedings in Court, a minute-book is kept; 
in which the writer or keeper thereof is ordered 
to inſert all proteſtations, acts and decrees made 
in the outer- houſe, immediately after the pro- 
nouncing thereof; and alſo all proteſtations, 
acts, and decrees, paſſed in the inner- houſe. 
And in ſuch inſertion, he is directed to exprels 
clearly, the names, ſurnames and defi ee 
of the purſuer and defender. 


' — 28h When a decree, act, or proteſtation, is pro- 


Feb. 1662. nounced againſt a defender or ſuſpender in ab- 


the 


pro- 
ept; 
ered 
nade 
Pro- 
ions, 
oule. 
prels 
tions 


pro- 
1 ab · 


Minute-Buok. Zyx 


ſence, the keeper of the e is ordertd 
to mark it ſo. | 

And by a later a&, all acts, al and pro- 72 15 _—_ 
teſtations, are ordered to be inſerted in the mi- 
nute-book, of the date they are ſigned. 

When a decree is pronounced againſt more — roth 
defenders than one, the names and defignations N 
of all of them muſt be inſerted, under certifi- 
cation, that if any be omitted, the decree, as to 
that perſon, ſhall be null; excepting decrees 
given againſt tenants in poindings of the ground, 
removings, and for mails and duties, as to which 
it is ſufficient to mention them to be ten- 
ants in ſuch a barony or tenantry: but if any 
of the defenders called, or a third party com- 
pearing, ſhall plead in his right, and decree be 
given againſt him, his name alſo muſt be in- 
lerted. | 
The minute-book being intended, as cad] — 8th 
obſerved, for notification of the proceedings to PO 
the practitioners in court, was anciently read 
aloud in the outer-houſe by the clerk, every 
day, before the Lord Ordinary left the bench. 

This cuſtom fell afterwards into diſuſe ; and the 
practice was, to ſend the book to the agents 
houſes for their peruſal. 

As the time of reading the minute-book de- | 
termined the time for giving out extracts, it was 
ordained, that the former ſhould begin upon — 5th 
the 6th ſederunt day of each ſeſſion, and ſhould J 5745: 
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Aj ay 2 cloſe within three days after the eommenes 
ment of the Chriſtmas vacation. BY 

But the certainty of the Aalen Aten 

by the minute - book, as well as diſpatch and ac. 

curacy in the proceedings, has been, of late, 


{= ag 7 i greatly promoted by printing the minute bock 


— gh and diſtributing copies of it n . FO 
Feb, 4788. tioners twice mende week: e 


* H A P. 11. 
Of Extra 


. 
24 E 7 X 1 
— 


1 s 25 A picieliatiohs; acts, interlocutors, « of fen 
tences, which require or admit of being 
5th extracted, muſt be firſt put up and read in the 
June 2725: minute book; and no extract thereof” can b 
given out until twenty-four hours after they i ar 
ſo read. 

1 When decree is pronounced: and a lia 
tion offered againſt it is refuſed, the decree mol 
again be put up in the minute. book. Such as 
cree may be extracted on the lapſe of thre 

days after it is laſt put up. 
Decrees of certification in reductions and im. 
probations, or in ſimple improbations, if pronoun 


oy , ced in abſence, muſt remain unextracted for four 
gs 


W. 
Ir 


Extrac is. | 313 


nee. N weeks at leaſt; and decree of certification Ohms 0 12 


\} 


ed till ten days after it is pronounced. | gu 8 
ac. The Lords ſometimes allow acts and Meise 
late A diligences to be extracted, without abiding the 


reading of the minute book; but this requires 
particular diſpenſation in the interlocutor. 
In caſes of great urgency, a nn 18 
ometimes granted, m the extracting even of 
lecrees. But this ought never to be applied 
or, unleſs indiſpenſably neceſſary, as it does not 
eem altogether clear how far the powers of the 
ourt extend in this reſpect. See Deciſion, 
4th February 1795, Common Agent in the 
anking of Polquhairn againſt Andrew Corrie. 
Acts and decrees againſt more debtors than 4 reg. 
1695. § 17. 
ne, or in competitions of rights, may be ex- 
ated in part, without any neceſſity of 9 | 
g the reſt of the proceedings. | 
After deeree is pronounced, the clerks are en- 
led to the fees of extract, though no extract 
bould be required. This was ſpecially deter- A. 5. 20th 
e uned in a caſe of Sir James Stewart of Burry, 18 
e mit groſſed in the federunt book. But when no 
eh de tract is neceſſary, application is uſually made 
dhe party to the clerks of ſeſſion, in order to 
ave the fees compounded ; upon which they 
"nan, ſtrike a compoſition, at two- thirds of 
Rat would be ns wers che extract n 
ut. \ 
Rr 


r fen- 
being 
n the 
an be 
ey ar 


nd im 


Onouir 
or fol 


tra non producta in a ranking, cannot be vas A'S. z5vh _ 


Act reg. 


N 8 in place of che allowance formerly uſed in ad, 


% the extracting of decrees ; yet if any part 


ed, + That for the greater ſecurity and. ſatisfac 


314 5 Extract. 
By the regulations 1695, it is ordained, tha 


judications or appriſings, there be only an ab. 
breviate made of the decree of adi udicgtian 
after the manner of the ſaid allowance; 3 And 
that this abbreviate be, at the pronouncing d 
the decree, figned by the Lord Ordinary, pm. 
nouncer thereof, and given in to be recardel 
within threeſcore days; after expiry of which 
time, the. clerk is diſcharge} to e in am 
abbreviate to be recorded. 

And by the regulations in 1696, it is ki 


tion of parties concerned, albeit abbreviaty 
fall to be written apart, and ſubſcribed beta 


& ſhall defire the ſaid abbreviate to be write 
« upon the back of the decreet, the ſame {hal 
« be done, if the decreet ſhall be extractel 
4 and the ſame defired within twice ſixty day 
« after the date of the pronouncing: there; 
and the ſame Lord Ordinary who ſigned tit 
25 firſt abbreviate ſhall ſign the ſecond indorſd. 

Though in this manner it is left optional ti 
parties to take one or two abbreviates, and one 
is declared to be ſafficient, two abbreviates art 
always figned by the Lord Ordinary when tit 
decree is extracted; one of which is left with 
the clerk who keeps the record, and the others 
given to the party, after being recorded. 


he bs . $73 
Entratts. 475 


| that 
n ad, 
1 ab. 
ation 
ani 
ng. 


When a eres of the Lords in ; foro contralic- AQ regs 2... 
tris is extracted, it cannot be reduced or: ſet 1698. f 8. 
afide upon nullities, farther than that parties be 
heard for redreſs of ſuch prejudice as may have 
been ſuſtained by ſuch nullity. In other re- 
ſpeds, the decree ſtands tanquam res. hattenus 


010 udicata. : 
ardet When the extract i 18 Wen out, no further 
which procedure can be held; and therefore it is in- 
2 a {competent afterwards to demand expences, even J. nate. 


17th Nov. 
although previouſly awarded, but not modified. 1789. 


It has been already obſerved, that the pur- 
ſuers agent has the choice of the extractor, for 
all extracts in the cauſe, whether EW out by 
purſuer or defender. 


rdau 
Uslac: 
viate 
betur 


pam Though actions, when thy lie over, not in- 
DU fed in for the ſpace of a year, require a wak- 
 ſhaiWning, yet when they have received full com- 
actelſh detion by a decree being pronounced, ſuch de- 


7 dan 
ered; 
ed tix 
"red. 
nal ti 
1d one 
tes art 
en tit 
t with 
\thers 


ree may be extracted, after the year is elap- 
ſed, without the neceſfity of any wakening. 


R r 2 


St. 1424. 


. £6 
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an object of the legiſlature of this country. hi 
1424, a ſpecial act of parhament was made 
commanding all judges whatever, that, al 


6 


66 


17 


6s 


4e 


40 
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«6 
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66 
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. 66 


e 


+6 


0 


or expenſes, that cannot, or may not, folloy 
his cauſe, the King, for the love of God, fal 


creatures cauſes ; and gif ſik cauſes be ob- 


law evenlie, as is before ſaid, the partie com- 


| | : cn e +0 ip 
Of the Poor's Roll. | : | 


10 protect the poor from the oppreſſion 
the rich, ſeems to have been very early 


weil to pure as to rich, but fraude or gulls 
they doe full law and juſtice. And gif ther 


bee onie pure creature, for faulte of cunning 


ordaine the judge before quhom the: caule 
ſuld be determined, to pur-wey, and yet! 
leill and a wiſe advocate, to follow ſik pur 


teined, the wranger ſhall aſſyth baith the par 
tie ſkaithed, and the. advocatis coſtes and 
travel. And gif the judge refuſis to do the 


pleinand fall have recourſe to the King, quiu 
{all ſee rigorouſlie puniſhed fik judges, that i 
fall be example till all uthers.” 

In obedicnce to this fatute, the judges, both 
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n civil and criminal courts, aſſign counſel and 
agents to poor ſuitors when demanded ; and the 
aculty of advocates, and ſociety, of clerks to the 
ignet, appoint ſome of their own number, an- 
ally; for the ſervice of poor litigants, in their 
wweral profeſſions. But as theſe appointments 
vould be of little uſe to the poor ſuitor, were 
he other fees of procedure to be exated from 
im, the Court, upon evidence of his poverty, 
rants warrant for diſpenſing with theſe alſo. 
ll theſe advantages together conſtitute what " 
alled the benefit of the poor's roll. | 

Notwithſtanding a variety of acts of ain 
or regulating the poor's roll, great irregularities 
ad crept into the management of it. This oc- 
aſioned a new act of /ederunt, doing away the 
rmer regulations intirely, and ſubſtituting 
thers in their ſtead: the nne of which is 
s follows : 


pure 
e ob · Nates for the poor; and the writers to the ſignet 
e par- nd agents ſhall, each of theſe bodies, nominate 
s and{pur of their number to be writers and agents 


br the poor, in December, yearly, and ſhall im- 
ediately give in, to the ſenior clerk of court, 
liſt of the perſons ſo choſen. | | 
hat ii 240, No perſon ſhall be intitled to the benefit 
be poor's roll, without producing a certificate 
„ bothW=der the hands of the miniſter and two elders 


Imo, That the Gala of. Hig ſhall 15. A. S. 10th 
oint fix of their number annually to be advo- op 179S 


of the pariſh where he reſides, ett ks in 
digent circumſtänces, and his iniability to pr 
ſecute his claim in a court of law, 

'3tiv, The petition preſented to the Court fi 
the benefit of the roll, ſhall be ordered to be ir 
timated, by the minute-book, and by copies of 
the walls of the outer and inner-houſe, ten dx 
before being remitted to the advocates and wi. 
ters for the poor, that the other party may hat 
an opportunity of laying à ſtate of the eaſe bf 
fore the advocates. and writers, for enabliy 
them to make a report to the Lords, concem 
ing the petitioner's title to the roll, and probable 
1 cauſe of litigation. | 

470, The writers to the ſigriet and the agent 
ſhall act alternately, as agents for the pot 
The remit from the Court fhall mention, . 
name, two advocates, and one writer to the ft 
net; or two advocates, one writer to the fi 
net, and alfo one agent; when it is the turnt 
an agent to be named from the body of agent: 
in which firſt caſe, it ſhall be the duty of th 
writer, and, in the latter caſe, of the agent, 
draw up a full ſtate of the petitioner's caſe, 
hy the fame before the advocates and wrlt 
named in the remit : and if their report d 
made in favour of the petitioner, he ſhall han 
the benefft of the roll, and the ſame advocate 
and writer to the ſignet ſhall be named to a! 
advocate, and as writer for expeding ſuch ff 
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yet letters as may be neceſlary ; and either the 
ame writer, or the agent mentioned in the re- 
nit, ſhall act as agent for the petitioner: the 
advocate, writer, and agent, to continue their 
ervices until the final iſſue f the caule, though 
efore that time they ſhopld ceaſe to be in the 
It of advocates, writers, or agents for the poor. 
5e, No warrant fox the benefit of the roll 
all endure longer than two years (except. to 
low extracts of decrees gratis), unleſs renewed 
on a petition to the Lords, ſigned by an advo- 
ate rho has been employed in the cauſe ;, and 
he warrant itſelf {hall always bear the term of 
ts endurance. | 
lt is to be obſerved, that the petition 1 
pecially mention the proceſs for which the war- 
nt is granted, as the warrant extends to no 
ther than what is there ſpeciſied. The poor 
rcumſtances of the party induce the Court to 
lipenſe with the printing of the petition, and 
erelore it is beld ſufficient to lodge the prin- 
pal with the clerk of procels, and make one 
py for the Lord Preſident, which mult be put 
to his Lordſhip's box in the uſual manner. 
The firſt deliverance which the Court gives 
pon the petition, appoints intimation to be 
ade in the minute-book, and alſo on the walls 
{ the inner and the outer houſe, for ten days, 
terms of the act of ſederunt. It is the pro- 
ince of che clerk of court to make the Proper 
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intimation by the minute - Dock. The i intim. 
tion on the walls is made by the agent's affixing 
copies of the petition, and of the interlocuty 
of court thereon. The time for intimating be. 
ing elapſed, the agent gives in a note to th 
Lord Preſident and the clerk of proceſs, as he 
fore, bearing, that due intimation has bee 
made agreeably to the appointment of cour 
and praying to reſume NEE © of the p⸗ 
tition. | | 

At moving this note, the petition is remittel 
tb the ad vocates and writers for the poor, to n 

port in terms of the act of ſederunt. | 

It is then the duty of the writer to the figne, 
or agent, who may be officiating as poor's agen 
for the time, to draw up a ſtate of the petition 
er's caſe, in terms of the 4th ſection of the al 
of ſederunt, for enabling the advocates and 
writer named in the remit to make their report 
to the Court. 

If the other party is to winds the 1 
he alſo ſubmits his memorial and ſtate of tad 
to the advocates and writer, in order that tb 
prayer of the petition may not be granted. 
Upon conſidering the merits of the caſe, 
report is made up and ſigned by the lawyen 
and writer, ſignifying whether, in their opinion 
the petitioner has, or has not, a probabili cauſ 
itigand, 
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tin In caſe of a favourable. report, tlie petition- 
ixin er's agent gives in another note to the Lord 
Preſident, praying to reſume conſideration of 
the petition; upon which an interlocutor is 


o th made out, in terms of the application, and of 
s beth act of /edgrunt on which it is founded. 
been | . | 3 
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FORM or PROCESS | 
BEFORE THE : 
LORDS OF COUNCIL AND Ani 


ComMisStONERs for Plantation of Kizxs, | 
and Valuation of Tzmps. - 


eee ,, 
Of the Conſtitution of the Court. 


CHAP. I. 
Of the ſeveral Comm 
'T may contribute to a clear underſtanding of 
the powers veſted i in theſe commiſſioners, to 
give a ſhort account of the views which the 
King and Parliament entertained at the time 
the commiſſions were granted. 
White Popery prevailed in Scotland, the cler- 
gy had acquired a very large and extenſive 
landed property, by mortifications made by lay- 
men to monaſteries, abbeys and other religious- 
882 


£ 


St. 1587. 


c. 29. 
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Inſtitutions, to which the tithes and patronages ſore 


of many churches had been alſa giſtet. blig 

At the reformation, the temporalities of thoſe eſpe 
benefices were annexed to the crown by act of As 
parliament; notwithſtanding which, many dude 
the lands and eſtates which had formerly be. p 


| longed to the church, were erected into tempo. 2. « 


ral lordſhips, and were granted by the King to Wght 
his favourites. In moſt of thoſe grants, the din 
tithes and patronages which formerly belonged once. 


to religious foundations, were alſo, comprehend. I. 


ed; whence the grantees were called ſometimes WW th 
Fords of Erection, and ſometimes Titulars of th dt | 
—— nd 

It now became neceflary to make ſome pro- ies 


viſion for the reformed clergy. For this pur ch 


poſe, it was ordained, by an act of the privy . z 
council, that the third of all benefices ſhould rs 
be applied to the maintenance of the miniſten 2. 


—— 1567.11 the firſt place; and this afſumption of the {Wer 


c. 10. 


Hope's 
Pract. Ob. 
tit. 2. § 17 
& 


thirds of benefices was afterwards ratified by uff 
parhament. e [ 

In order that this fund might be proper Dn 
diſtributed among the clergy, a commiſſion was, 
in 1561, granted by the King and Queen to {- 
'veral of the nobility and miniſters, under the 
name of the commiſſion of plat for modifying fit 
perids to miniſters. This court met yearly at 
Edinburgh in the month of November, and con- 
tinued to act until 1606, when biſhops were re- 
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ge NNored to the whole of their tenen under an 

oligation to maintain the miniſters within Fey 
ole Neſpective dioceſes. = 
of Wl As the biſhops, however, found means to St. 1617. 


ade this obligation, a commiſſion was granted © © 
y parliament to eight perſons of each eſtate, 


iz. eight biſhops, eight lords, eight barons, and 
ght burgeſſes, who were appointed to meet at 
dinburgh ; and whoſe buſineſs, in fo far as 
ncerns the matters now to be treated of, was 
1, To modify a perpetual local ſtipend, out 
f the tithes, to the miniſters of all churches 
t formerly provided with miniſters and ſti- 
ends; and allo to the miniſters of ſuch chur- 


pro- es as had been provided with both, in caſe 
pur. ch ſtipend did not amount to 500 merks Scots 
iy 27:15: 65 ſterling) in money, or five chal- 


rs of viel, befides manſe and glebe. 

2. To unite two or more pariſhes into one, 
here the tithes of one of fuch pariſhes were 
uffcient to pay the ſtipend ; in which caſe 
je patrons were to have the right of W 
on alternately. 

3. Where the tithes of the pariſh did not. 
nount to 500 merks, and where an union was 
convenient, the commiſſioners were impower- 
to modify the whole tithes of the pariſh to 
ly at Ie muniiter, beſides his manſe and glebe. 

| con- 4. In making ſuch modifications, the com- 
re re- ioners were directed to have no regard to 


St. 1621. 


c. 5. 


for the loſs thereby occaſioned, the comuni 


ed to the miniſter was aſcertained to be 
mer ks Scots, (i. e. L. 27: 15: 65 ſterling), orf 
chalders of victual, excepting where the tith 


miſſion ; nor could the ſtipends of thoſe wi 


fied or reſtricted. 
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tackſmen, patrons, or others, pretending rig 
to the tithes, fo as to bar the intended modi 
cation; but as a recompenſe to the 'tackims 


ſioners were authoriſed to grant them a prorog 
tion of their tacks, for ſuch e as mi 
ſeem adequate. 

'5. The minimum of the Ripend to ben modi 


of the pariſh did not amount to ſo much; u 
the maximum was limited to 1000 merks, (i 
L. 55: 11 ; 14 ſterling), or ten chalders of vidtul 
belides manſe and glebe in both caſes. 
Such miniiters as were provided in ſtipen 
not below the minimum, fell not under the cu 


were provided beyond the maximum, be mo 


In order to enable the commiſſioners to «a 
cute the commiſſion, they were impowered 
ſummon titulars, patrons, tackſmen and 
others pretending to have right to the tithes] 
produce their writings and title deeds; and 
ſentence of the commiſſioners thereon was 6 
clared to be final. 

This commiſſion having expired at La 
1618, another was granted by parlizmen! 
x521, much to the tame gurpoſe ; but gl 

1 
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e commiſſioners an additional power, to di- 
ide pariſhes, when too large; and providing 

at the conſent of the patron, tackſmen, and 
thers having intereſt, ſhould be had, both to 

he ſeparating and the uniting of pariſhes. 

This commiſſion was declaray, to W only 

ill January 1623. | 
Charles I. upon his acceſſion to the crown, 
eng ſenſible of the great loſs the revenue ſuf- 
red by the before-mentioned erections, and 
thing alſo to make a reaſonable proviſion for 

e clergy, revoked all the grants. of church- 
uh made by King James his father ; and a 
ummons of reduction of thoſe grants was ac- Aug. 1626; 
id nung executed in name of his Majeſty's ad- 
focate. 

This having alarmed the perſons who were 
poſſeſſed of thoſe grants, application was made 
0 the King, in name of ſome of the grantees, - 
e mol» order, if poſſible, to have their properties 
ecured to them: the conſequence of which 
vas, that ſeveral commiſſions were granted by 


be King for ſettling thoſe matters; and at laſt 
and We parties intereſted ſubmitted their reſpective 1628. 


ights to his Majeſty ; who pronounced four ſe- ,q Sept, 
eral decrees-arbitral thereupon. Several acts 1629. 
jt Parliament alſo were paſſed, and commiſ- 

ns granted for the better regulating of thoſe 
fairs; the purport of which ſhall be after- 
ards explained,” 


27th Jan. the King had, in 1627, granted a commiſſin 


. three ſeveral times, with ſome trifling var. 


$28 | 2˙ eind. Cuurt. 


Prior to thoſe ſubmiſſions, and in OD View 
of accommodating matters with the perſon 
whoſe rights were brought under challeng: 


under the great ſeal, to certain of the clergy 
nobility, and barons, impowering them to trex 
with the proprietors, concerning the ereQim 


and temporalities of benefices, teinds, parſon. 8 
age and vicarage, and certain other matten Ml. 
which his Majeſty alleged were the property d Ls 
the crown, or of the principality, and had bel... 


unlawfully acquired by his ſubjects. This con. 
miſſion was called the commiſſion of ſurrendr; 
and teinds ; and was only to ſubſiſt till the fir 


ul 
1 Auguſt 1627; but was afterwards renee 


—— Nov. 


vn Jan. tions. 

Thoſe commiſſioners, in confequence of 1 
warrant from the King, gave directions to tht 
ſeveral preſbyteries, to make choice of prope 
perſons, within their reſpective bounds, to it 
ſub-commiſtioners for trying the valuations « 
tithes, according to particular directions fent u 
them for that purpoſe, and to report the nol: 
nations made by them to the general comm 
flon. 
Upon ſuch report byt the preſbyteries, ſub 
commiſſions to the perſons named were iſſuel 

by the general commiſſion, impowering the ſub- 
commillioners to inform themſelves of the trut 
2 
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dien worth of the lands i in 9 TRE in dock andl 
rom teind, where the land had been poſſeſt in ſtocx 
enge and teind in time bygone, and © what the lands 
« pay preſently, what they have paid in time 
« bygone, and what they may pay of conſtant 
& rent of ſtock and teind in time coming ;” 
and to report to the general commiſſion the 
true worth thereof, in conſtant rent; and alſo 
to inform themſelves of the conſtant rent and 
worth of the teinds, great and ſmall, where 
the teinds were drawn ſeparately from the ſtock, 
by the titular or his tackſman, not being heri- 
tors, for the ſpace of ſeven years, within fifteen 
ears preceding the date of the commuſſion. 
The ſubcommiſſioners were alſo impowered, 
in caſe the heritor ſhould deſire it, to value the 
rent of the land along with the teind, accord- 
ing to the true and conſtant rent of the land. 

| The commiſſion, in compliance with the 
King's demand, declared that he had a right to 
ertain yearly ſums, ſpecified by them, out of 
ll erected tithes, by way of annuity. This 


VS: grant in Parliament was made to his Majeſty * 
mn an annuity out of all the teinds of the king- 

2m, excepting teinds then allocated to biſhops, 
nilters, hoſpitals, and other pious uſes. The 
innuity was at the rate of 6 per cent. when the 


einds were e Payable in money; and, accor :ding 
ie true A 


ht was rendered more efteQual in 1633, when 25 2.5 
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to certain proportions therein mentioned, _ 921 
payable in victual. «: 1 

As the annuity was not annexed to the crown Ml * : 

it was afterwards conferred by his Majeſty on . 

James Livingſton, a groom of the bed-chamber, ! 
3 ſecurity of a ſum of 10,000). ſterling; which . 
$113. right was, at a ſubſequent period, acquired by 
| the Earl of Loudon : and in 1664, the levying t 
of the annuity was ſtopped by the King's war. Wi * 
rant ; ſince which time it has never been de. 
ables” is | | 5 0 
By another ſtatute 3 in 1623, it is ordainel, . : 

6. That there ſhall be no teind-ſheaves, or othe Net 
« teinds, parſonage or vicarage, led and dran. g 
„ within the kingdom; but that each herita . d 
+ and liferenter of lands ſhall have the leading . p 
* and drawing of their own teind, the ame c 
* being firſt truly and lawfully valued, and tbej i. p 
paying therefore the price after ſpecified, 1 
„ caſe they be willing to buy the ſame; or othe- e 
< wiſe paying therefore the rate of the tei ' 
« after ſpecified :” and it is thereby alſo de or 
clared, « That the juſt and true rate of teind pu 
. is, and ſhall be, the fifth part of the conſtau 
« rent which each land payeth in flock ange 
„ teind, where the ſame are valued joint he 
« and where the teinds are valued apart ante. 
« ſeverally, that the juſt rate thereof is, amein 
« ſhall be, ſuch as the ſame is already, or ſha I. 
be hereafter valued and proved, before tit bi 


st. 1633. 
e. 27 
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hen MY ſaid commiſſioners or ſub. commiſſioners, de- 
J ducing the fifth part thereof for the eaſe of 
un, the heritors; reſerving always liberty; to ſuch : 
yon as ſhall find themſelves enormly hurt by the 
ber, , leading of the faid valuations, to purſue for 
hick , rectifying of the fame, before the commiſſion- 
hy ers appointed by his Majeſty and eſtates for 
ying that effect.“ And it is alſo thereby declared, 
war. That the price of all teinds which may be 
de. : ſold, conſiſting either in money or victual, or 
other bodies of goods, is and ſhall be ruled 
and eſtimate according to nine years purchaſe ; 
« the prices of victual, and other bodies of 
goods whereof the teind conſiſts, being re- 
« dacted in money, according to the worth and 


uned, 
other 
ran 
eritor 
ading 


lame I country to the which the fame is and fhall be 
I they ME prized and eſtimate by his Majeſty” commiſ- 
ed, u ſioners, appointed, or to be appointed, to that 
other. cf a.” 

tein The fame act provides, het in att an heri- 
ſo de or of lands life-rented by another perſon, ſhall 
teinépurchaſe his teinds, the life-renter ſhall be al- 


lowed to draw his own teinds, upon payment of 
he rate at which they are valued ; and that if 
the teinds are not purchaſed, both heritor and 
ite-renter ſhall have the drawing of their own 
ends, at the aforeſaid rates. 

In order to carry into execution the decrees- 
bitral pronounced by the king, a new com- 
FT 2 
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miſhon was appointed by Parliament in 1633, 
This commithon impowered the perſons named 
in it, to proſecute and follow forth the vallua. 
tion of ſuch teinds, parſonage or vicarage, at 
were then unvalued ; and © to receive the re. 


cc 


«, 


6c 


= 


ports from the ſub-commiſſioners appointed 
within ilk preſbytery, of the valuation df 
whatſoever teinds led and deduced: before 
them, uccording to the tenor of the ſub. 


commiſſions direct to that effect; and to al. 


low or diſallow the ſame, according as the 
ſame ſhall be found agreeable or diſagreeable 
from the tenor of their ſub- commiſſions.“ 

The commiſſioners were alſo impowered * to 
rectify whatſoever valuations, led, or to be 
led, to the enorm prejudice of the titular, 


and to the hurt and detriment of the kick, 


and prejudice of the miniſters maintenance 
and proviſion, or of his Majeſty's. annuity; 
and alſo to appoint committees, or ſub-com- 
mittees, of their own number, to receive the 
reports of the ſaid valuations made, or to be 
made, and to receive, admit, and examine 
witneſſes, and to take parties oaths, with their 
depoſitions, where the ſame is referred to 
oath ; and to give ſuch further power to the 
ſaid committees or ſub-committees of ther 


own number, as they ſhall think fit; and i 


need be, to appoint ſub-commiſſioners, not 
being of their own number, within any paro- 
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« chine or preſbetrie of the country, for lead- 
ing and deducing of the ſaid valuations, and 
« to receive the reports thereof allow or diſal- 
„low of the ſame ; and, generally, to ſet down 
* whatſoever order or. courſe which ſhall be 
« thought fit and expedient for diſpatch of the 
* ſaid valuations, rectifying thereof, or final 
„ cloſing of the fame.” 

They are alſo impowered, after the choline 
and allowance of the valuations of ilk kirk 
and parochin, to appoint, modifie, and ſet _ 
down a conſtant and local ſtipend and main- 
« tenance to ilk miniſter, to be paid out of the 
« teinds of ilk parochin, according to the tenor 
of the ſeveral acts of Parliament.“ And it 
is declared in the commiſſion, that the proviſion 
to be made to miniſters ſhall not be under eight 
chalders of victual, or 800 merks Scots (i. e. 
L. 44: 8: 105 ſterling), unleſs upon ſpecial rea- 
ſons given, the commiſſioners ſhall Enn, a 
leſs ſum. 

The e e are further atithoriſed to 
divide ample and ſpacious parochins, where 
* the ſame ſhall be found neceſſary and expe- 
dient, or to unite divers kirks, in whole or in 
part, to others; and to ratify and allow, after 
trial and conſideration, ſuch union or diſmem- 
* bering. of parochins, as hath been formerly 
* made by virtue of the former commiſſions.” 
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have the leading of their own teinds, parſon . h. 


ſuch good and ample ſecurities, as may ſtand 


their favour; and alſo for ſecurity, to the t- 


and to diſcuſs and determine all queſtions 


every heritor and life-renter of lands, ſhall Th 


age and vicarage thereof, they paying the te 
price contained in the act of parliament, in MW t 
caſe they be willing to buy the ſame from the . v 
titular having power to ſell, or otherwiſe pay. 


ing the rate of teind expreſſed in the ſaid ad: g 
and to that effect, to ſet down the prices of i: h 
ſaleable teinds, according to the worth there. 


of in each part of the country, where the 
ſame grow and are bred ; and alſo to ſet donn 


by law, both for the buyers of teinds, to the 
eſfect the titulars may be fully denuded in 


tulars and ſellers, of the price due, to be pai 
to them for the ſaid teinds ; and allo to ſet 
down the ſecuritie in favour of the titular 
and of the miniſters, ſo far as concerns the 
maintenance aſſigned to them, for good, thank- 
ful, and timeous payment of the rate of teind; 
where the ſame are not or cannot be ſold; 


which may ariſe betwixt the titulars and he- 
ritors, anent the price of teinds, according to hat 
the nature and qualitie of the rights to be 
ſold, whether the ſame be heritable or tem- : 
poral, and to proportionate the price accord- 
ingly ; and allo to divide the price cf teinds 


betwixt heritors and life. renters there? and 
betwixt titulars, tackſmen, and others, who 
have ſeveral and diſtinct rights to the ſaid 
* teinds ſaleable, accordin g to the qualitie of 
their rights; and alſo to cauſe the titulars 
who ſell their teinds, to exhibit their rights 
and titles, to the effect that they may be law- 
fully denuded thereof, in favour of the ſaid 
heritors and life-renters reſpectively, (without 
prejudice to his Majeſty's annuity, &c.) and 
to decide and determine in all other points 
which may concern the leading and drawing 
© of teinds, and buying of the ſame, or pay- 
ment of the rate thereof.” 

It is farther provided by the commiſſion, © That 


e f. the vicarages of each kirk, being a ſeveral 
pad WF benefice and title from the ane ſhall 
o ſet be ſeverally valued.” 

ular e This commiſſion being only temporary. ſeve- 


1 new commiſſions were granted by parlia- 


and 1693; in the laſt of which, ſome new rules ©. 


ſtiom pf teinds and allocation of miniſters' ſtipends. 
| he By the commiſſion in 1661, it was declared, _ 661. 
ng to What all valuations, acts, and decrees, concluded “ 61. 
o be | ibs 30 get ILY 
tem St. 164, c. 30. 1661, c. 61. 1686, c. 22. 
od 1644, C. 24. 1663, c. 28. 1690, c. 30. 

: 1947, 0 33. © O72; 6 15. 1693, C. 23. 


teinds 59 409. | 1685, c. 28, 


ent to the like effect *; particularly in 1690 s:. 8 


re laid down, with reſpe& to proceſſes of ſale © 23: 


St. 1707. 


c. 9. 


— 1690. 


C. 2 Zo 


— 1693. 


cas. 


mination of which was referred to the 'commil. 


fore that time heritably diſponed, are declare 


formerly ſubjected. And the patron is obliged 


years purchaſe, according as the ſame ſhall be 
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by virtue of any commiſſion granted by the 
pretended parliaments in 1640, 1641, and down. 


wards to the Reſtoration, ſhould ſtand valid, 
_ notwithſtanding the general and particular re. 


ſciſſory acts paſſed in that parliament, excepting 
fuch decrees and ſentences in favour of miniſter 


for their ſtipends, or for dividing, uniting, an 


nexing, or building of kirks, as might be found 
to have been unjuſt or exorbitant; the deter. 


ſioners, who were impowered to annul or alter 
ſuch decrees, conform to the laws preceding 
1649. 

In 1707, the powers conferred dy thoſe ſen 
ral commiſſions were veſted in the Lords d 
Council and Seſſion, with whom they wave con. 
tinued ever ſince. 


By an act of King William, all dein not be. 


to belong to the patron of the pariſh, but ſub- 
ject always to tacks formerly granted, and pj 
rogations thereof, as alſo to miniſters' ſtipend 
and all other burdens to which the teinds were 


hot 
NWO 
| Y ap 
has h 
8 all 
prince 
epa 
jund 
traci. 


to ſell each heritor the tithes of his lands, at. 


valued by the commiſſioners. 

The benefit ariſing from this laſt act was as 

terwards extended to the patrons of all parſon. 

ages and other benefices, without exception. 
| 2 
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82 O the Judges and the Officers of Court. 


— FE 


ITTHE judges of this Court are now the ſame - 
with thoſe of the: Court of Seſſion; never- 
mil. Wtheleſs the Courts are perfectly diflint. Each 
has its own proper officers, and its own ſeparate 
juriſdiction. 5 5 IV3 
The Court itſelf is, like the ancient commiſ- 
ſions, called the Commiſion for Plantation of Kirks 
ana Valuation of Teinds ; and petitions and other 
applications to the judges, are addrefled to the 
Lords of Council and Sęſſion, Commiſſianers for 
antation of Kirks and Valuation of Teinds. 


-lared Nine of the judges are a quorum, as in the 
t ſub · Court of Seſſion. 

po. In this Court there is only one principal clerk, 
x00; Whoſe office, however, is occafionally held by 


two nominees jointly. This officer was former- 
ly appointed by the Lord Regiſter ; but now he 
has his commiſſion, for lite, from the King. There 
b alſo one depute clerk, who acts under the 
principal clerk, by a commiſſion for life. This 
epartment likewiſe is occaſionaliy under a con- 
junct nomination. Ihere is, befides, one ex- 
ator, appointed alſo by the principal clerk. 
| VJ u e 


It, 1707. 
c. 9. 


$t- 1707. 
2 
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By the act of conſtitution, the macers of pri. 


. 9 ; (c 
vy council, who attended the former commiſ. 


ſions of parliament, are ordered to attend and . 
ofticiate in this Court. Theſe officers are noy 7 e 
reduced to two, who are underſtood to be in the [ 
nomination of the judges. | 


The Court is appointed to ſit every Wedne! ü : 
day in the afternoon during the time of ſeſſion; . 4 
and it accordingly fits every Wedneſday, i imme. WI, 
diately after the buſineſs of the Court of Seſlion . i 
b ver. « P 
10 Ul 

12. N ( 10 

ON AT AMES Tag 

FCC 

Of i the Jurjfdifion 7 the C burt. at 

' th 

p 

HE juriſdiction of this Court is very patt | 8 

L cularly ſet forth in the act by which it 1 
conſtituted. By that act the Lords of 'Seflion T 
are authoriſed and impowered to judge and de. 
termine “ in all affairs and cauſes whatſoevei 4 , 
*« which by the laws and acts of Parliament d n g 
this kingdom were formerly referred to, auf A 
did pertain and belong to the juriſdiction an, 1 
+ cognizance of the commiſſions formerly 2p 25 
pointed for that effect, as fully and freely, f * 


„ all N as the faid Lords do, or may 0 


Furldidton | 3 39 


i in other civil cauſes ; and ations but 


P. prejudice to the generality foreſaid, to deter- 
miſ. 

« mine in all valuations and ſales of teinds, to 
ad | grant augmentations of miniſters* ſtipends, 
"01 prorogations of tacks of teinds, to disjoin too 
Wd | large pariſhes, to erect and build new churches, 

to annex and diſmember churches as they 
nl . mall think fit, conform to the rules laid 
ion; WF. down, and powers granted, by the 19th act 


« of Parliament 1633, the 23d and 3oth acts of 
the Parliament 1690, and the 23d act of the 
„Parliament 1693, in fo far as the ſame ſtand 
« unrepealed ; the tranſporting of kirks, diſ- 
joining of too large pariſhes, or erecting and 
„building of new kirks, being always with the 
« conſent of the heritors of three parts of four 
at leaſt, of the valuation of the pariſh whereof 
the kirk is crayed to be tranſported, or the 
* pariſh to be disjoined, and new kirks to be 
* ereQted and built; the miniſter, in the 1 mean 
time, to ſerve the cure in the prefent * of 
the pariſh.” 

The records of this Court having been burnt 
dy an accidental fire; therefore, in order to 
upply the loſs, the act further ordains, © That 
any authentic extracts from the ſaid records 
be brought in; arid being prefented to the 
' ſaid Lords, be i in a particular regiſ- 
' ter; and that the ſaid extracts ſo brought in, 

be 2 by the Lord Clerk Regiller and his | 

Juz 
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St. 1707. | 
c. 9. 


— 1633. 


c. 19. 


tracts from the new record are declared to be x 


_ regiſters loſt. 


then poſſeſſed by them, or which had been, be- 


mentioned. 


ing the form of their own proceedings. 
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ha deputies, clerks to be appointed by him for 
that effect, as their warrants; which ſhall be 
held and repute as valid and authentic as the 
« principal warrants themſelves; and the Lord 
40 Regiſter, and his deputes, are. ordained to 
give a new extract, gratis, to every perſon 
that ſhall give in an old extract.“ Such ex. 


effetual as the old ones. | 

The Court is alfo authoriſed, upon proper en 
dents and adminicles, to make up the tenor d 
decrees, whereof extracts are _— and the 


The powers of the former commiſſioners being 
fully transferred to this new Court, it has con- 
ſequently, by the act 1690, a power of judging 
of the ſentences of former commiſſions, as well 
as of reviewing thoſe of the preſent, provide, 
that the miniſters of the goſpel, and their ſuc- 
ceſſors, be not prejudged of the ſtipends, either 


fore that time, or ſhould thereafter be, modified 
to them by the commiſſion, at the rates thereiy 


The judges have likewiſe a power of regulit 


; | 4 a 
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lil FORM OF PROCESS 
a BEFORE THE TEIND COURT. 
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[* general, every perſon who has a claint 
which may competently be made the ſub- 
ect of a judgment of the court, may be a pur- 
luer; and all perſons having an intereſt to ob- 
je& to ſuch claim, muſt be called as defenders. 
The parties therefore mult vary, according to 
the nature of the ſeveral act ions im which they 
are concerned ; and we ſhall endeavour to point 
out ſuch variation under the 3 procelles 
to be after — 


CF 


--- 2 — 3 


= 2 


n — 
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; 
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« 
y 


ſembled in preſbytery, by delivering one copy 


e — 40. 


S n 
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In general, however, it falls to be here oh. 
ſerved, that if, at the time of commencing any 
of theſe actions, the pariſh concerned happen ty 
be vacant, the preſbytery muſt be called as 
party to the action; and in executing the ſum. 
mons, all the e. may be cited, when al. 


of citation to the moderator in name of the 
whole; but if the ſummons is not executed 
while the preſbytery i is ſitting, each of the 1 mem. 
bers muſt be cited in common form. 

When his Majeſty has an intereſt in any d 
theſe proceſles, the officers of ſtate are called a 
defenders for his Majeſty's intereſt, by affixing 
an execution on the wall of the court of ex 
chequer, and by an edictal citation againſt them | 
at the market croſs of Edinburgh, and pier an 
fhore of Leith. 


- SECT. I. 


he 

* the Sumnions and Executics. 

| — — | een 

1 1 410 dell] 
HE ſummons in this Court, as in the Cour rk 

of Seſſion, is ifſued in the King's name, ano 
under his ſignet, and is executed by a meflenge Jain 
at arms; but it differs from ſummonſes betorill. 5 


the Court cf Seſſion in the following particular: 


Preliminaries. i Toa 


by a clerk to the ſignet. 4 
2. It is iſſued blank, and may be t bes 
ſore the libel is filled up; whereas every ſum- 
ons in the Court of Seſſion muſt now be com- 
plete before it paſs the ſignet. 
3. It proceeds upon one diet of fix days, if 
he defender reſide in Scotland, except in Ork- 
bey or Shetland; in which cafe he muſt be cit- 
d on forty days; and if furth of Scotland, on. 


ixty days. 


* 


. 


Of the calling and inrolling of Summonſes. 


1 HEN the day of compearance is paſled, the 
ſummons may be called. This is done by 
he clerk on the Wedneſday, immediately be- 


nade for the defenders, 1t 1s given out to be 
een and thereafter returned, as in the Court of 
deſſion; but the form of returning detences 


Count 
vith the proceſs is not in ule. 


le, and 


eng? lained to call and diſcuſs proceſſes ſummarily, * 
betor 
2 ontorm to a roll to be made up and kept by 


he clerk. And in conformity thereto, an act 


1. It ! is ſigned by the clerk of Court, and not st. 1705. 


ore the fitting of the Court. If appearance is 


By the act of Queen Anne, the Court is or- St. 1705. 
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A. &. rk Of ſederunt was made in 1707, ordering ty 

| Jupe 1702. clerk to keep a book for the inrolment of cauſe; 

om which he is to make out, and affix on the 

walls of the inner and outer-houſe, two rolls of 

_ Cauſes, each Monday morning, viz. one roll d 

2 ordinary actions, and another roll of n 

eaufer. 

—— 3itt As ſoon as a be is called, wherein ki 

YE a Majeſty has an intereſt, the clerk of court giye 

notice thereof to his Majeſty's ſolicitor for tithes 
in order that he may appear, if he lee cauſe, it 

behalf of the Crown. 


CHAP. II. 


General Rules, applicable to the proceedings in evi. 
ry Proceſs after inrolment. 


EWERT e cauſe 1s . by the Combe in 4 
firſt inſtance, and not by an Ondioary, 25 1 
the Court of Seſſion. 
When a cauſe is called in courſe” of 85 ol 
and deleted on the abſence of the purfuer, the 
. th elerk is diſcharged to inroll it again, until pay. 
Nur 1735 ment of a fine of 108. to the poor. But this ad 
is not in due obſervance, | 1 1 


2 


cut. 


purpoſe. 


| General Rites 44 


The, commiſiongrs. appointed in- 1647 made £ 


an order, that all Procurators. appearing. before c: = s 2 
them, ſnould have written mandates regiſtered 

in the books of the commiſſion. 
into diſuſe. 


But a decree given upon an advo- 
cate's conſent, not ſubſcribed by him, was s found | 2575 1 wy 
null, 


At calling of the ne in courſe of the roll, 
parties are heard on the libel and defences re- 
ſpectwely; after which, if the cauſe is ripe for 


2 decifion, the 


Court gives judgment: but if 
any thing remains to be cleared up, in point of 


fact, it is uſual to remit to an Ordinary for that 


Where a proof is neceſſary, an act of 
lliſcantgſtation is pronounced, allowing a proof 
to both parties, and granting diligence for cit- 


ing witneſſes, and commiſſion if required. 
The execution of the firſt diligence being re- 
ported, the Court will grant a ſecond diligence, 


it neceſſary. 


This is obtained by a motion 


from the bar, upon calling the cauſe, which mult 
be inrolled for that purpoſe. 

After the proof is concluded, and the ad 
aligned by the act is elapſed, the cauſe is again 
nrolled ; when the Court makes aviſandum 
with the proof, grants circumduction gzcad u!- 
tra, and remits the cauſe to an Ordinary to 
prepare the ſtate ; , alter which, the proceedings 
are the ſame as in a concluded cauſe before the 


Court of Seſſion. 


> DS 


The Ordinary for examining witneſſes, and I. 
er ſtates in this court, is uſually the 
Lord Ordinary officiating in the outer-houſe in 
the Court of Seſſion for the time; but, in a pro. 
ceſs of modification and locality, when an Or. g 
dinary has prepared a ſtate in the modification, Ml a 
it is uſual to remit to him to pope the fate n 
in the locality alſo. © | 1 

When a cauſe is remitted to an Ordinary, it Ml d 

is inrolled in his hand-roll, and called at the WM b. 
ſide bar in the morning, along with the other tt 
cauſes depending before him as a judge in the in 
Court of Seffion. _ ti 

If a party thinks himſelf W e he may Wil ec 
offer a repreſentation to the Lord Ordinary a. th 

gainſt any interlocutor, as in the Court of Se. w 
. fion; but there is no limitation either as to the 
time for giving in ſuch ene, or de tic 
number of them. pr 
| Petitions to the whole Coins conn: july 00 
ments of the Ordinary, are likewiſe competent; N ye 
but neither is there any limitation as to the time in 
for preferring f ſuch petitions. T y to 
4. 8. zit By an act of ſederunt 1 in 1722, the 0 are a0 
ſav. ame] diſcharged to receive any more petitions than pe 

| one againſt an interlocutor of the Court; and it i ce. 
thereby declared, . That the Lords will not re. for 

* celve any more reclaiming petitions than one 

„ unleſs upon new documents or matters d 

i fact, and ſufficient evidence given that ü wn 


? ſame: an recently 0 come to the: party's ir- 


66 ledge:” . ra 1G 7425 | 
Theſe nition mint Sai of. the — . 22d 


b. 1749. 


Court are ordered not to be received, unleſs © 
given in on or before the third ſederunt day 
after the interlocutor reclaimed againſt is . 
nounced. 

Petitions, anſwers, and FO MY OE, are of- — 7th 
dered to be put int6 the Lords“ and - clerks : Pc STO 
boxes x on the T ueſday afternoon preceding 
the day of adviſing; except petitions for record- 
ing decrees or former commiſſions, and peti- 
tions againſt acts or decrees ready to be extract- 
ed, when there 18 no time for making copies of 
the petition. Theſe may be given in to court, 
without being put jnto the boxes. TIE 

Anciently wakening was not neceſſary in ac- mT 1% . 
tions depending before this. Court. But the ; 
proceſſes which had depended before former 
commiſſions, not having been called for feyeral 
years prior to the laſt eſtabliſhment of the Court 
in 170), an act was made, ordering ſuch proceſſes 
to be wakened by a ſummons; and though this 
act ſeems only to relate to proceſſes then in de- 
pendence, practice has extended it to every pro- 
ceſs in the Court which has lain over e 
for year and >a as in the Court of Seſſion. 


ts The Lords "in are the ſame in this Cn as in the 
Court of Seſſion ; and the papers muſt be put in before 8 


vlog.” ; * F 
XX 2 


St. 1690. 


c. zo. 


0 When a ne 8 to qe durhg the 
dependence, his heir may be called by an inei. 
dent diligence, a ſummons of transference not 


being neceſſary. In order to obtain ſuch dil. 


gence, the cauſe is nen and a motion b 
eee eee w A 6 Dorrca 


es 


Procedure in partciular Actions. 


_- 


8 SECT. 13 
| Proc f Faluation of und. 


Om — 


_ covet is competent at the mens 
of any heritor or liferenter of lands, or 

other heritable ſubjects, out of which teinds at 
payable; and the proper defenders are the ti. 
tular and patron, tackſman in poſſeſſion of the 


teinds, and the miniſter of the pariſh. 


Where the parſonage and vicarage teinds are 
ſeparate benefices, they muſt be ſeparately va- WW 
lued; and the libel ought to contain a ee. 


_ concluſion to that effect. 


The-purſuer being intitled to draw his owl 


_ tithes from the date of citation, he is bound t0 
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the ceed in dus time to diſcuſs the don; and 
mei. — if he do not infiſt in his ell but 


intitled to dra them any longer. 

As there is no minute-book in this Court, ſuch 
roteſtation cannot be obtained until the ſum- 
mons is called in courſe of the roll; when the 
lefender's counſel may inſiſt for it, if the pur- 
ſuer does not chooſe to proceed in his action. 
Suppoſing him willing to proceed, the ſum- 
ons is given out to ſee, returned and inrolled, 
nd, at the firſt calling, the purſuer produces 
i; charter and ſaſine, or other writings, for in- 
ructing his active title and right to purſue the 
dtion; and craves a term for proving the ren- 
al of his lands libelled, in ſtock and teind, 
arſonage and vicarage, jointly or ſeparately, 
ith the uſual deductions, and a commiſſion and 
iligence againſt witneſſes and havers. This is 
ranted by the Court, and the defenders are 
lowed a conjunct probation. The act and 
ommiſſion is then extracted; and the proof 
aken before the commiſſioners in the n 
anner. 

The 2 bein 2 ee the act is 
alled in court, when, upon a motion from the 
urſuer's counſel, the term is circumduced, avi- 
andum made with the proof, and the eauſe re- 
itted to an Ordinary to prepare a ſtate: 
A prepared ſtate is accordingly made up, and 


SIT: 


aner 


je tl. 
f the 


allow a proteſtation to go againſt him, he is not St. gg 


| 


an interlocutor pronounced by the Lord Ora 

nary, finding the amount of the teind from x eat 
proof adduced, and ne avizandum ne 
report to the Lords. 

The cauſe is then put into the: Inner- wa 
woll; and at the calling the defender i 18 _—_ 
to he the ſtate; if deſirell 1. 

At next calling, the Court pronounces judy 
ment, purporting that the Lords having adviſe 
the depoſitions of the witneſſes and prepan 
Mate, they find and declare the juſt worth au 
conſtant yearly avail: of the parſonage teinds ( 
the purſuer's lands libelled, to be now and i 
all time coming ſo much; and the vicany 
teinds of his ſaid lands to be fo much; and de 
cern in the valuation accordingly. - Pei 
In this action it is to be obſerved, with reſpel 
to the proof, that there muſt be ebene, in 
dence, not only of the preſent rent of the landith. 
out of which the tithes to be valued are dene 
. but alſo of the rent paid for the lands, during Hie 
courſe of ſeven years bypaſt; and if graſſum 
have been paid by the tenants, theſe likewi 
ſhould be proved, in order to aſcertain thet 
rent, as they are in truth a part of it. 
If the lands, or any part of them, are in ti 

| heritor's own hands, a proof muſt be taken 
their annual produce, and what they would yiel 
if let to a tenant, It is neceſſary to have ally 
proof of the value and expeuſe of 1mprovemell 


\ | 
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aade on the lands within the preceding ſeven 
ears; becauſe a reaſonable deduction will be 
lowed by the Court for ſuch improvements, in 
he valuation. And, for the ſame reaſon, a diſ- 
n& proof ſhould be brought of the rent of 
wills, and of all legal deductions, either from 
he rents or the teinds. 

The titular being liable for the King s annui- 
y, while he retains the property of the tithes, 
here is no deduction made upon that account, 
a proceſs of valuation; although in a proceſs 
{ ſale a deduction is given, and the purchaſer 

; ordained to relieve the ſeller of the aan | 
time coming. | : 

The heritors WI a AE of le 
re intitled to draw their tithes, upon payment of 
he proven value; and as to thoſe payable to 
iniſters in name of ſtipend, they muſt be paid 
ther in kind or in money, as aſcertained by 
e uſe of / enen or by a decree in favour 85 
ie miniſter. ; 


SECT. Il. 
Proceſs of Sale of Teinds. 


\ LL heritors W Scotland in 3 
enjoy he priv 50 not only of valuing 


7 


St. 1690. 
©. 30. 


— 1693. 
c. 23. 


ſubject to the following exceptions: 


now to the King. 


or mortified for other pious uſes. 


if, upon hearing the defenders, the Court let 
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and drawing their own tithes, but alſo of pur. ne 


chaſing them at an eaſy rate. The privileg f 
however, in ſo far as regards the eee b 


I, Tithes allocated for miniſter's en 
2. Tithes of lands which have been feuel 
out by an heritor having right both to ſtock and 
tithe, either without difponing the e ar 
with an expreſs reſervation of them. | 
3. Tithes formerly belonging to bop 


4. Tithes belonging to aided: and koi fl 


- Theſe teinds may all be valued ; but the IN 
prietors cannat be compelled to fell them. 
The defenders in a aer of this: are th 
ſame as in a valuation, | nor 

The ſummons being given out to PD retu 
ed and inrolled, the purſuer, at the: firſt calling 
if he is not himſelf poſſeſſed of his \dectee { 
valuation, craves a diligence for recovering it 

When in a condition to produce his decret 
or other ſatisfactory evidence of the value. 
his teinds, his counſel proceeds immediately t 
ſtate the circumſtances to the Court, and col 
cludes with craving decree of ſale, at fix or! 
nine years purchaſe, according as _ belon 
to a patron or other titular. 

If the demand meets with no oppoſition ; 


2 


353 
pur. no dſfculty in the caſe, decree 18 eee, 


ſorthw it. 
But if parties differ a as 15 the nature 25 this 

rights, without producing atisfi:Qtory evidence 
on either fide, the titular and patron reſpeQive- | 
jy are ordained to produce their title. deeds and 
rights to the tithes; becauſe according to theſe 
ſeveral rights, as already obſerved, the price is 
fixed at a greater or a leſs ſum ; titulars being 
ps ani intitled to nine years purchaſe, and the patron 
only to %: And in caſe there are ſeveral per- st. r59o, 
ons pretending to have an intereſt in the tithes, | 
ſuch as heritors and liferenters, titulars, patrons, — 1632, 
and tackſmen, it is aſcertained by the Court, © 9 
chen ſentence is pronounced, what ſhare” of 
the price each of them is intitled to, 

Where the teinds have been. valued ſeparate- — — 
y from the ſtock, a fifth part thereof 1 is deduct. © 7 
d in reckoning the price. This is calle whe 


lings eaſe. 
ng i. As remarked in the foregoing ſein, avis | 
dec on is given in a proceſs of ſale, although not 


12 valuation, for the King's annuity ; of which 
ccordingly the purchaſer 1 is ardained to relieve 
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d che eller i in all time coming 

X or { WE 

belong 

3 „ . 
tion; U 19 


. 


urt bes 


8 * 

3 * 3 4<% 185 * * : 
Neid Court, 

> | A 9 

— 4 7 7 

4 
*% 4-4 _ wn , * : 
* 1 % > 


16,3012} nobeulsr ds 10 | Ol 
ieee 0 

e * aluation and Sale. 3 A 

Ch Sc BY e act 


HE proceſs of uation + 1s 9 ſeparate | 
ly from that of ſale, where the teinds may 
| be valued but not fold. The proceſs. of fale i; 
brought without any concluſion of yaluation 
where a valuation has already been obtained 
and it remains only to ſue for a ſale. 1 

When no valuation has been yet led, and i 
Is intended alſo to purſue a ſale, both conclu- 

ions are comprehended i in one action. But the 
form of proceeding muſt be ſo obvious, fron 
what has been already ſaid, that it ſcems quits 
| unneceſſary to add any thing, here upon th 
ſubject. | 


SECT, IV. 
; Proceſ of Approbation of a Faluatian ty t 


ub. comm is 'oners, 
"HERE the beine k. have been Aud by the 


ſub-commiſſioners, but the valuation nd 
bes by the general commiſſion, a proct 


Proc cts.of Approbation. | 355 


approbation of ſuch valuation is competent at 
the inſtance of the heritor or liferenter of the lands 
out of which the teinds are payable, or of the ti- _ 
tular, or the patron; if he has right to the tithes; 
and their tackſmen in poſſeſſion of them. In this 
action, when brought by the heritor, the pro- 
ner defenders are, the titular; or the patron, if 
rate, he has riglit to the teinds, tackſmen in poſſeſ- 
mj I non, and miniſter of the pariſh; When inſti. 
ale 1 WM:uted by the titular, the defenders of courſe 
ation, vin be, the heritots, liferenters, tackſmen and 
miniſter. | 

The heritor or liferenter rho ttinck are thus 
valued may, in the general caſe; purſue alfo a fale 
of them; which may be done either in a fepa- 
ate action or Joined I in the te wel with the 
Approbation. 

This power in the Court to approve of valuas 
ons made by © fab-commiſſioners, has been 
more than once called in queſtion ; not, as fome 
re ſuppoſed, becaufe the general commiſſion 


| ue the commiſſioners to receive the reports 
rm the fub- .commiſitoners z for that act rati- 
es, in the moſt expreſs manner, the pri- 
ower was granted; but becauſe the powers 
ſelled in the ſub- commiſſioners being barely 
nwiſlerial, to value and to report, their reports 
'er2 2 deemed icefleQual, unleſs where they ap- 
1 7 2 


by tht 
ion na 
proce? 


granted by Parliament in 1663 does not autho- St big 


r eommiſſion in 1633 whereby that ſpecial — 1637 


Duke of 
Mortr« ſe, 
15th Mar. 
1758. 
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peared to have been actually at of by Mapp 
the principal commiſion. It has been adjudged, I ers 
however, by repeated deciſions, the laſt of which N reli 
was affirmed upon 3 that the Court ha Ml pro 
full power to approve of ſuch valuations, in 
terms of the commiſſion 16 33, transferred to 
the ſeſſion by 1707. c. g. 
The ſummons being given out to tis: return. 
ed, and inrolled, in common form, the purſuer, 
at the firſt calling before the Court, ſtates the 
circumſtances of the ſub- valuation, and craves 
a x decree approving thereof. | A 
The common defence inſiſted on n, dere 
tian; ; or; in other words, an abandonment of MW rect 
the ſub-valuation, by payment of à higher rate <4 
of teind duty than is therein contained: And per 
this the defenders uſually prove by exhibiting a hav 
decree of modification, in which fuch higher det: 


rate of teind is allocated on the purſuer's land 
or. by receipts and diſcharges of the miniſter, der 
granted for the teind m in end of his ft. adn 
ee poke has 
It theſe documents are not in hea defender cou 
own hands, their counſel, at the firſt calling oy \ 
the cauſe, after ſtating their import, craves Wl pur 
diligence for recovering them; 3 and this tit tion 
Odurt grants of courſe. m { 
The diligence being 3 and the nt def. 

| ing recovered, the cauſe is again inrolled ; the 
parties are heard on the import of the — une 


when the Court pronounces judgment, eite 


| ; © Proving'the Tenor. - 
f by zpproving-of the report of the ſub-commiiſſions 
ved, ers as libelled, or finding the ſub- valuation de- 
hich e n on ——_ nn een the 
ba proceſs. 1-4 vi : 


SECT. v. 
_ i Proceſs for Proving the Tenor. 


/ AN action for proving the tenor of any de- gt. 1565: 
eli. cree which has been loft, and whereof: the 
nt of MW record was deſtroyed by the fire which happen- 
rate ed in the office in 1700, is competent to any 
perſon having an intereſt therein; and all others 
having intereſt in the decree muſt be called as 
defenders. | 
At the firſt calling of thi aQion, the 4 
der uſually craves leave to ſee the furnmons and 
adminicles founded on by the purſuer; and this 
has the effect of Peng, off the cauſe till next 
court dap | 
When called again in dome « the rol, the 
purſuer's counſel ſtates the grounds of the ac- 
tion, and the import of the adminicles libelled 
in ſupport of it; and the defenders ſtate their 
defences, if any are inſiſted on: Upon which 


ns the 


> writ 


| 3 ant the Court pronounces an interlocutor, either 
proof f ünding the adminicles inſufficient and diſmiſ- 


eithe 
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ſing-the proceſs, or ſuſtaining thoſe -adminicle; 
as good grounds of action, and allowing the 
purſuer a proof of the tenor and caſus amiſſo. 
nis, with a commiſſion and diligence if necel. 
ſary. 

The proof being taken and 3 and a 
ſlate prepared in the uſual form, avizandum 5; 
made with it; and the cauſe being again put 
into the roll, parties are heard upon the im: 
port of the proof; aſter which the Court pro 
nounces judgment, either finding the proof in Wan: 
ſufficient ; or, on the other hand, ſuſtaining the ion 
adminicles as ſufficient and relevant, finding the 
caſus amiſſionis and tenor proven, and thereſom i; af 
decerning and declaring in terms of the libel. prof 


ö 1 . B 

8 E C T. Tl; 

nun 

Proc 4 4 ugumentation, Medi ae. and Ls . 
cality. . : 


PROCESS for-modifying the ſtipend, pajz 

able to the miniſter, and for having it le. 
called upon the reſpective heritors and: others 
liable in payment, may be purſued: at the in 
ſtance of the titular, or the patron, if he h. 
right to the teinds, or of the miniſter inge 


Cure, 
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icle In this action, the proper defenders are the 
the Nautular, patron, tackſman of the teinds, heritors, - 


iferenters, and miniſter, — out ' ſuch of 
heſs perſons as ſtand forward in the hunde 
ff purſuer. jo 
The proceſs is moſt nas ba ght by 
the miniſter, whoſe chief object generally is, at 


put Name time, to obtain an increaſe of his ſtipend. 
im. Mrhe ad ion, in this caſe, gets the name of an 
pro- augmentation, modification, and locality.” 
F in. 


and the defenders are the ſame as above men- 
ioned. 5 155 
By the ciipdiGrutiont the amount of the fl1 — 
5 aſcertained 3 and by the locality is fixed the 
proportion, according to which the ſtipend is to 
te paid out of the teinds of each heritor's lands. 
Beſides the ſtipend to the miniſter, there is 
emmonly a ſum modified for furniſhing com- 
nunion elements, which is more or leſs accord- 
ng to the number of people in the pariſh. | 
Though the ſeparate concluſions in this ac- 
lon are contained in one libel, yet a decree 
ay be obtained and extracted in the modifica- 
on, without proceeding to the locality; the ef- 
ed of which is, to make the ſtipend a burden 
n the tithes of the whole pariſh, and to ſubject 
he intromitters in payment of the ſtipend, to 
he amount of their intromiſſions. But after 
e locality is aſcertained and decree extracted, 
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8 privilege of purchaſing their own tithes wa 


St. 1693. ; 


C. 23. 


in favour of ſome other perſon ; and this pri, 
lege was extended to patrons acquiring right ty 


not be in the power of the foreſaid patrons 


'* tionally of his and the other teinds within il 


the old ſtipend, as paid by the reſpective het 


| g60 Teind- Court, 
each heritor is liable n for his own. Proper 


tor 
tion. 1 ma 
As the . Was lated 4 to Cab hes i " 


originally proprietor of all the tithes of the hn 
rith, he had power to allocate the ſtipend upail | 
any part of the tithes he pleaſed, unleſs he xx 
barred from ſuck allocatian by ſome deed of hy 
own, ſuch as a tack, or a diſpoſition of the tiths, 


tithes by the ads 1690 and 1693. After the 


given to the heritors, it was frequently dular 
painted by the titulars, patrons, and their tack 
men, allocating to the miniſters the particul 
teinds meant to be purchaſed. To: remed) 
this inconvenience, the commiſſion 1693 | 
tutes and ordains, That after citation, it ſha 


« titulars, or tackſmen, to make any allocata 
of the purſuer's teinds ſolely, but only prop 


« pariſh, and within his right; excepting ul 
« ways, that the teinds of the lands belonging 
« in property to the patron, titular, or tach 
* man, ſhall be free of any part of the alloy: 
tion, if there be ſufficient teind beſide.” Dari! 

At the firſt calling of the cauſe, the purſue 
produces a rental of the pariſh, with a note 


- 
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Oper. tors, ſand craves that the heritors who are major 
may be held as confeſt on the rental, and a 

o thereof granted, w far ny concerns the 
s of minors. 
upon Accordingly, the Court holds ae ben“ Who 
e VU BY:re major as confeſt, unleſs appearance is made 
of byWfor them, py n the rental; and e a 

proof as craved. | 

Where there are no minors, the Court, by 
the ſame interlocutor which holds the heritors 
as confeſt, remits to an Ordinary to prepare the 
auſe, But when a proof is neceſſary, ſuch re- 
mit cannot be obtained until the proof is taken 
nd reported, in manner already e e un- 
ler the iſt Section. 
The cauſe is then put into the Lord Ordina- 
ys hand-roll ; and, on the motion of the pur- 
ſuer, a remit is made to the clerk to make up 
ſcheme of the proven rental. 
The ſcheme being made up, the cauſe is 
again inrolled, and at the calling, all parties are 
lowed to ſee the ſame, and to object thereto. 
Upon advifing the proceſs, with or without 
bjections, the Lord Ordinary pronounces an 
nterlocutor, finding that the rent, ftock and 
and, of the reſpective heritors' lands within the 
pariſh, extends to the particular ſums of money 
ontained in the ſcheme, amounting in whole 
0 loch a ſum, the fifth part whepeof for teind, 
| 92 2 
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parſonage and vicarage, is ſo much; with wh! ich don 
his Lordſhip makes aviſandum to the Lords. ties 
The proceſs is then inrolled in the inner: Mto o 
houſe; and parties being heard, the augment: MW 1 
tion is granted, if the Court ſee cauſe, and a re. ject: 
mit made to the former Lord Ordinary to pre. W/u/ 
pare a locality and to report, 
The cauſe is again inrolled in his Lordſhip 
hand- roll, when he ordains the heritors to pro. 
duce the rights to their teinds, if they any have 
in the clerk's hands, betwixt and next calling; 
an appointment which, from the great number 
of parties concerned, and other circumſtance 
incident to a locality, it becomes often necelin 


to get repeatedly renewed. 3. 
At this period of the cauſe, too, it is uſual iſto tl 
and proper to have a common agent named 4. 


whoſe province is to inſiſt in the action, and topatrc 
obtain and extract a decree of locality on th 1: 
proportional expence of the whole heritors. imſ 
In order to this nominktion, a motion may be 
made to the Lord Ordinary by any concerned be! 
to appoint a time and place for the heritors, o owe: 
their doers, to meet and chuſe a common agent; Mife 
or without the form of ſuch meeting, his Lord-Mieque 
ſhip will name any man of buſineſs that is ſug-Wrard 
geſted at the bar as the perſon having the ge. ut 
neral voice of the heritors in his favour. aym 

Thereafter, a remit is made to the clerk endet 
n a ſcheme of re ; and when this ant 


aich done, the procels is again inrolled, and all par- 
tes concerned are allowed to o ſoe the ene and 
ner. ¶ to object thereto. | 
nta. In localling the Abend; ſome tnirics are fab: 
z re. Jected in payment more diretly ; others "ny 

Pre- 40% diari ss | 


In this matter, the aides obſerved i in aloeat | 
ing the ſtiperid is as follows 

1. Tithes payable to the titular or patron re: 
ſpectively, out of other heritors lands. 2 0 

2. The tack- duties and feu- duties payable to 
the titular or patron e for tithes let 
vr feued out by them. | 
' Theſe two kinds are uſually called fre teinds; 
3. Tithes let in tack by the titular or patron 


uſual to the heritor. | | 
med 4. Tithes heritably diſponed by the titular of 
1d toffþatron; and proportionally with theſe, the tithes 


f lands I to the titular or e 
humſelf. 


ay be By an 2 of Waise in 1 503, the caflals of st. i 505 
ned ic King, as well ſpiritual as temporal, were al- 
rs, or {owed to let their lands in feu, during the King's 
gent; ite, without diminution of the rental; in con- 


Lorl-Meauence of which act, and of fome others after- 
are made, churchmen were in uſe of feuing 


but their lands, with the tithes included, for 

ayment of a certain” feu-duty, both for ſtock: 

nd teind, Thoſe tithes, from the words of the 

Fant, got the name of decimæ incluſæ; and hav- 
222 
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ing been thus conſolidated with the ſtock, were th 
underſtood to be exempted from all ann di 

poſed on tithes after the Reformation. col 
Lands cum dlecimis incluſis are therefore fre: 
from tithe, and conſequently are not ſubjedt u ob 
be localled upon for eb of Nene yon of the Ml no 


miniſters” ſtipend. 
If objections are A to hs 3 of 
locality, as made up by the clerk, they are i. 
ſually appointed to be anſwered, and the an. 
ſwers are followed with replies and duplie; 
upon adviſing which, the Lord Ordinary pm. 
nounces his interlocutor, ſuſtaining or repellng 
the objections. 

When repelled, the ſcheme of locality i is ap- 
proved, of courſe. But otherwiſe, a new remit 
to the clerk becomes neceſſary, in order to 4 
rectification of the ſcheme, ſo far as regards the 
points on which objections are ſuſtained. 

A rectified locality being made up, parties 
are again allowed to ſee it; and when final) 
adjuſted, the Lord Ordinary pronounces at 
interlocutor, ſignifying his opinion that it ouglt 
.to be approven of by the- Court, and mak- 
ing aviſandum with the cauſe to their Lordſhips 
The proceſs is then inrolled in the inner 
houſe; and, upon a motion from the bar, the 
ſcheme of locality is approved of. 

It now remains only to ſettle the comm 

agent's account of expences. In order to th on- 


Prorogation 6 Tacks 36s 


were the proceſs is once more inrolled before the Or- 
g im. dinary; when the account is given in, and all 
| concerned are allowed to ſee it. 

free The account being adviſed, with or 2 FOR 
& u objections, if his Lordſhip finds it right, he pro- 
f the nounces an interlocutor, as before, ſignifying his 
opinion to that effect, and making aviſandum 
ne a to the Lords; by whom it is finally approved 
re u. of, on a motion of counſel, at a en cal- 
e u. ling for that nn | 


SECT: YI. 
Proceſs of Prorogation of a Tack. 


S an augmentation has the effect, where 
teinds localled upon are under leaſe, to throw 

a burden on the tackſman, to which he is not ſub- 
jected by the terms of his right, it is generally 
followed up by a proceſs at the leſſee's inſtance, 


The proper defenders in this action are, the 
litular, or the patron, if he has right to the 
tithes, and the heritors and liferenters whoſe 
teinds are comprehended under the leaſe. as 
The proceſs may either proceed on a ſum- 
mons, or a decree of prorogation may be inſiſted . 


ſoundedon the act 1690, for a prorogation of his gl. 1690. 
tack, as an equivalent for the burden impoſed. 30. 


al l n Court, 


Tithes, 
e 7 SS. 


hots all parties OE intereſt a are. called; i # t 
which caſe, a ſummons _=_ been ann not ot 
be neceſſarx. 6 I 


The time of prorogation el Is i in bab « t 
tion to the loſs ſuſtained by the tackſman; and 1. 
therefore the Court, before pronouncing decree; N. „ 
uſually remits to an accountant to make out a 
calculation of the loſs, and of the number of 


n 
years which ought to be granted for Fils tack!. . t. 
man's indemnification. „ 35 
There is nothing elſe eee in the form 1, 
of procedure, to make it neceſſary here to go. n 
over the ſeveral Reps bw 
ED 
pe 
SE 6 T. vi. 1 
req 

D | | Proofs FA Reduflion he 
| ew W | "rt! 
. | Tr luer” 
ANY perſon who thinks himſelf injured by * 
a decree of this Court, may bring a proceß oll, 
for reducing and ſetting it aſide; in which he No 
mult call, as defenders, all the perſons concern- e ſi 
ed in the decree to be reduced, or their hen end 
nees or repreſentatives. © If 
With regard to this action, ſo 61 as appli- ]Wut | 
cable to decrees of valuation, it is, by the com- u 
miſſion 1690, provided, that © where-valuations rm 
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ity , are lawfully led againſt all perſons having in- 
in , tereſt, anfl allowed by former commiſſions, 
t to Ml © the ſame ſhall not be drawn in queſtion, nor 
( rectified, upon pretence of enorm lefion at 


do- the inſtance of the miniſter (not being titu- 
and I lar), or at the inſtance of their Majeſty's ad- 
ree; , vocate, in reſped of his Majeſties annuity; 
except it can be proven, that colluſion was 


rot uſed betwixt the titulars andMeritors, or be- 
ckl- N, twixt the procurator-fiſcal and the heritors 
and titulars; which colluſion is declared to 
om , be, when the valuations are led with the di- 
> 80 Ms minution of the third part of the jult rent 
which was payable the time of the valuation; 
# which diminution ſhall be proven by the 
* party's oath.” 
The proceſs of reduction, however, is moſt. 
requently reſorted to, for ſetting aſide errone- 
dus decrees of locality, wherein a greater pro- 
portion of the ſtipend has been laid on the pur- 
ſuer's lands than they ought in juſtice to bear. 
When the cauſe is fixit called in courſe of the 
roll, the  purſuer repeats the grounds of his 
Aion, and his title to purſue ; and, if his title 
e ſuſtained, the Court aſſigns a day to the 15 0 
ender for ſatisfying the production. 1 
If the defender allow the term to expire with- 
ut producing the writs called for, the purſuer 
ay obtain decree of certification. in common 


pl 
com: 
ions 
2 
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When the writings called for are bbb 
the proceſs is again inrolled; and, àt the calling 
the purſuer craves aviſandum with the produc. 
tion, and a remit to an Oremary” to hear parties, Ml 
and to report. Prod 

An interlocutor to this effect being pronoun. 
ced by the Court, the cauſe is put into the 
Lord Ordinary's hand-roll; and parties being 
heard before Ms Lordſhip, they are uſually ay. 
Pointed to draw up memorials or minutes of d. 
bate, with which great aviſandum is made. 

The cauſe is now put into the inner-houk 
roll; and the ſame being adviſed upon tho: 
memorials or minutes of debate, the Court pro- 
nounces judgment, — to ae merits 0 
the caſe. . 

When a decree of locality is the fubjed 0 

reduction, therc is a concluſion thrown into the 

libel, for having a new locality made out, upd 
more correct principles. And therefore, if the 
Court ſee cauſe for reducing the decree, the 
by the ſame interlocutor, make a remit to the 
Lord Ordinary for exhauſting that ſeparate col 
cluſion of the libel ; after which, the procedun 
is the ſame as in an original proceſꝭ of localt! 
already conſidered, 
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EON * 


22 of T Tranſportation ; Digjundtion ; Amex: | 
ation : ; FOE Erection. l 


5 CTIONS for tranſporting of churches, dit. 
joining pariſhes, and erecting or building 
jew churches, may be brought at the inſtance 
f heritors poſſeſſed of lands to the extent of 
hree fourth parts of the valued rents of the 
ariſh, or at the inſtance of the patron, or the 
reſbytery alone ; and the proper defenders are, 
le titular, patron, heritors, liferenters, miniſ- 
rs of the pariſhes to be united or disjoined, 
d the preſbytery within whoſe bounds ſuch 
ariſhes lie; leaving out the perſon at whoſe in- 
ance the E is brought. 
The conſent of heritors to the amount of 
hree fourth parts of the valued rent is, by the 
0 1707, required in tranſporting churches, 
5joining pariſhes, and building or erecting new 
hurches. This clauſe of the act, however, in 
far as regards the erection of churches, has 
een explained ſo as to apply to the building 
a ne church in the old pariſh, or tranſport- 
z a church from one part of the pariſh to 
| 3A 


Rm July 


1750. 
Pariſh of 
Kirknew- 
ton. 
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another, but not to the annexing or uniting q 
pariſhes ; it being underſtood that the heriton 
have not the ſame intereſt to oppoſe ſuch unix 
or annexation ; and that therefore the Cour 
without ſuch conſent, may judge of the md 
proper ſpot for the church of the united pari 

As to the procedure, there is nothing in i 
that requires particular notice. The cauſe be 
ing introduced into the inner- houſe teind-n 
in the uſual manner, parties. are heard, and th 
Court pronounces N according to ci 
cumſtances. 


37¹ 


FORM OF PROCESS 
' BEFORE THE TEIND COURT. 


ARS MH, 


(/ Eniratls. 


T has been already obſerved that there is no 


minute-book kept of the proceedings of this | 

ourt. The only regulation made with reſpect 5, June as 
o extracts is, © That no act or decree can be 
extracted, until the Lords ſhall have met ano- 

ther diet, after pronouncing thereof.” 

And, for ſupplying the loſt records of the 

ourt, any perſon poſſeſſed of an extract Prior & OY 
) the 1707, is intitled to have it recorded, in 
rtue of that clauſe of Queen Ann's ſtatute, 

efore recited. Page 339, 
In order to obtain this, the perſon poſſeſſed 

{ the writing prefers a petition to the Court, 

tting forth the terms of the enactment, and 

nying their Lordſhips to ordain the clerk of 

ourt to record the writing, and give out an 

tract thereof agreeably to the ſtatute. 


3 A 2. 


A PPE N DI 5 2 


TABLE of FEES, payable to the Cueaxs and 
Orricers of the Court of SxssroN. 


Tres payable to the Clerks of Seſſion. 


OR tabling a ſummons, L. o 2 95 


(a) For the oath of a party 
taken in court. 

(0) For the ſame oath taken on com- 
miſſion, 5 

(a) For the oath of a . 1 
in court, „„ 

(b) For the ſame oath taken on com- 
miſſion, - 


(a) For calling an act in preſence of 


an Ordinary, - - 2 


O ; 


O 


© 


O 


O 


(d) For . W a nega- | 


() st. 1672, c. 16. 
(5) A. S. 17th Nov. 1685. 
(4) Add. reg. 1695. 


O 
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(a) For every intereſt produced in 


rankings or other competitiona, Lo 4 10 


(d) For the whole production, in 
a reduction and improbation, 


though made at different times, © 4 10 


(4) For preparing concluded cauſes, 


ſuch allowance as the Lord Or- 


dinary ſhall — not ex- 


ceeding - i 19 g 


(e) For recording each edictal cita- 
tion in a ranking and ſale, no 


more than — — 08 


eech petition, =. 8 
(c) Each anſwer, - 355 
(a) Extracting acts, decrees, proteſta- 
tions, and SES, each 21 
. 0 
(c) Oppoſed to full ſheets are thoſe. 
which are repeated out of acts 
formerly extracted in the cauſe, 


and which therefore pay each 


of them - DO 
(c) And alſo petitions 1. 1 

which are never reckoned by 

the number of ſheets, but by 


the piece, each of them paying 0 


(d) Add. reg. 1695. 

(e) A. S. 23d Nov, 1713. 

(c) Act reg. 1695. 
() St. 1672. c. 16. 


* 
8 * 
| 


I 0 
4 10 


40 


Teer. 


8 (a) For the firſt ſhees i in ncaa: 1 
10 tranſumpt, transference, regil- 
tration by way of action, and 
commi en Were! 2500! 16 
10 diſpute, © = L. o 5 0 
(a) For the following Goel in | theſe a + 
decrees and commiſſions - 0 1 8 
If (4) For every diligence granted 
8 without an act, * 0 4 10 
0 For preparing and writing ab- 
breviates, each ſheet of each 
0 abbreviate « 5 — 8 1 2 
5 | 
10 


. Clerks-Aſſiftant, or Cliſet-Keepers * 


of There is paid for ſummonſes, 
ſuſpenſions, and advocations, 
when firſt brought into Court, 

and levied by the keeper of the 
outer-houſe rolls at the inrol- 


3 ment, who diſtributes the whole 
proceeds equally amongſt the ſix 
aſſiſtants, = - L. o r 6 
And to the aſſiſtants themſelves reſ- 
4 pectively, who perform the duty, 


at lodging defences, condeſcen. 


(a) St. 1672. c. 16. 
(4) Add. reg. 1695. 
(r) A. S. 1oth March 1798. 


3 


x vs g | , 4 * 


" ehcehmnapaſntationg anſwers; : 


memorials; n * the ial 8 
N #33 ©: 


Scl | 
At tranſmitting e "apes the Lavil 


1 


Ordinary far adviſing, -.to "$4 | 
paid by the party who lodges 


the laſt paper previous to tranſ—- 


Mmiſſion, „ n xats 


All borrowings in paccelii under, 
forty articles (except rankings 


and multiple-poindings, as here - 
after ſpecified). «=, + 


If containing above forty ls 

but under one hundred, - 

For every other hundred articles, 
till the borrowings amount to 


five ſhillings, but no further. 


For borrowings in rankings or mul. 
tiple-poindings by common a- 
gents, if under thirty articles, 


And if one hundred and upwards, 
For every intereſt in theſe proceſſes. 


when borrowed by agents for 4 


individual creditors, and on 


0 ; 


which the clerks fees have been 


paid, 3 n — _- 


But theſe, when borrowed Ki one 


pPerſon, not to exceed in whole, 
At outgiy ings v0 extraQors, - 


Fo 
— 


At 


At 


At 


If 
Anc 
For 


For 


For 
For 


For 


Eve 
For 


For 


1 


hs lodging agiibant in a ranking | 
or multiple-poinding, Le 0 
At marking the appearance of a per- . 
ſon as a party, not formerly a 
purſuer or defender in = 
eau. el. 1 9 
At making production of nib; | 
bother than thoſe libelled on: 
and produced by the purſuer 
before defences are lodged, if 


under thirty articles 1 &- 
If thirty articles, and . one 
hundred - 0's © 
And for every other fifty nothin; 8 
For judicial intimationss o 6 


For officiating at the elections of 5 
common agents in multiple- 
poindings, = - „CCC 


For ditto in rankings, - 0 10 6 
For copying minutes and interlocu- 
cutors, each ſheet, J 


Tor drawing articles of roup, ſtates 
of intereſts in rankings and 
multiple-poindings, interlocu- 


tors of ranking; firſt ſneet, © 5 o 
Every other ſheet, - - 0 3-0 
For extending the ſame after WY | 

reviſed, each ſheet, - F 


For officiating at ſales, for each lot 


the upſet price whereof is 
IL. Ioo or upwards, - - 1: £0 


FS 


When the upſet price is below 
L. I1oo, if only one lot, - UL. o 10 


And if more than one lot under that 


upſet price, the fee for ſuch 
lots altogether, however numer- 


ous, < - 1 


At making ſearches foe feeping pro- | 
ceſſes, within nine years bacg 
from the period of the ſearch, + o 


If more than nine years, but under 


LO 
If more than nineteen years, but 
= under thirty, e 
If for thirty years, or upwards, 
At requeſting captions for proceſſes, 
At obtaining warrant from a Lord 


Ordinary to inrol, each party 
(no fee being chargeable with 
the papers then lodged for con- 


ſideration of the inner-houſe) 


At production of all reports of acts ö 
| and commiſſions; and n 175 


verity, BS 15 2 


For preparing reports upon remits, a a 
fee accordin g to the trouble the 
| buſineſs requires, and ſubject to 
the final determination of the  * 


Lord Ordinary, to whom the 
report is made. 


n ful. 70. Extradors. 


( For each ſheet in- alls or hs 85 


L. O 


eres, = 


And a gratuity for writin g is an; 
them by their employers, uſual- 
to Is. 4d. each 


ſheets _ 


oO. 
—— 


8 


Tees payable to the Keeper of the Minute- book. 


(7) Putting up each proteſtation for 
ſuſpenſions, advocations, for not 
inſiſting, not inrolling, &c. L. o x 0 
(f) At producing a ſuſpenſion or ad- - 


vocation at the minute- book, 


For a warrant to extract a 1 proteſt 


tion, - - 


Y) For each judicial intimation in 


0 


2; 5 


8 


rankings, multiple-poindings, or 


other proceffe sss 


For a certificate that an advocation | 
or ſuſpenſion was nn pro- 


duced, dz; + 


(e) Act. reg. 1695. . 
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